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A Study on the Publicity in the Criminal Laws
Yoon, Hae—Sung*

From the constituent requisite of the criminal law, as the provisions to use the
concept of ‘publicity’, there are ones including the Article 243 of the crimes of
distributing pornographic drawings, the Article 245 of open lewdness in the crime
on sexual customs of the chapter 22 of the penal law, Article 307 of the crime
of libel, Article 308 of the crime of libel of the dead, and Article 311 of the crime
of contempt in the crime on the reputation of the chapter 33 of the penal law,

The general concepts of ‘publicity’ in each crime are common, and as for its
general meaning, they're standpoints that ‘publicity’ is the state which many &
unspecified persons can know, or the state which many persons can know despite
of specificness & unspecificness, or the state which many or unspecified persons
can know as the present common view that precedents of Japan took, and it's
the viewpoint that ignores whether it's many or not when it's unspecified, and
ignores whether it's unspecified or not when it's many, and the present precedents
of our Supreme Court take this viewpoint, Therefore, the general concept of
openness is the state which many or unspecified persons can recognize, so it
doesn't require to be perceived as the reality, it's sufficient if there's a possibility,
and doesn't require the presence of the public, In the following, I intend to grasp
the position of openness in the system of the penal law, and analyze the meaning
of openness, As the result, the constituent requisite of openness is said as the
state which can recognize behaviors in the open behavior situations in the crimes
of distributing pornographic drawings & open lewdness, so it's the objective
element of the constituent requisite, However, though both are connected with

the normative constituent requisite of lewdness, the former has the state of open

* Associate Research Fellow, Korean Institute of Criminology, Ph.D. in Law
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exhibition or open showing, so it's not a behavior by a person,

The latter is the one which a person presents a situation doing a lewd behavior,
but it doesn't have to be recognized in actuality. So, publicity on this occasion
isn't established to the specific minority. In addition, in the crime of contempt,
insulting behavior is the one to the other party, and contempt is disdain or the
abstract value judgment, so there's a difference from the crime of libel in the
regard of balance between the damaged benefit & protection of the law, and
contempt isn't the one which can require publicity. Therefore, both contempt and
publicity can be regarded as the normative elements of the constituent requisite.
In the crime of libel, ‘publicity’ is substituted for the possibility of spreading, and
the range of penalty is expanded, In our present penal law, ‘publicity’ is the
objective element of the constituent requisite, but the theory of the possibility of
spreading is applied in the precedents, and it can be regarded as the
factual-normative constituent requisite, neither objective nor normative constituent
requisite,

This has the possibility of arbitrary interpretation & abuse of penalty rights. If
‘publicity” is regarded as the objective element of the constituent requisite in the
crime of libel, it's necessary to stipulate the law definitely & narrowly in order
to limit the range of interpreting publicity, If not, as for proving truth, publicity
can be regarded as the element of illegal aggravated constituent requisite through

the criminal decision like Germany.

< Key Word : Publicity, Propagation Theory, Criminal Law, Criminal Defamation,

Liberty of Expression.
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