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Reasonable Countermeasure on Sobriety Test Disobedience
Offense Application

Park, Chan-Keol*

Since the hidden propensity of the DUI (driving under the influence of alcohol)
is very high, most DUIs are not reflected on the official statistics and there is
a report that the exposure probability of DUI drivers is less than 0.0005%. As
of year 2010, the number of motor vehicle in Korea is 17,941,356. It means that
more than half of economicaly active population own cars. And, it is believed
that substantial number of them does DUl more than once.

In order to eradicate the DUI that became a serious issuein our society, DUI
crackdowns are done widely. An issue in this regard is whether the penalty
toward the sobriety test disobedience is reasonable enough as the premise of DUI
crackdown. The Road and Traffic Act had been revised several times;, however,
the past revisions focused on elaborating the establishment scope of sobriety test
disobedience for its criminal punishment and heightening the penatylevel.
Meanwhile, it is believed that the warranty of human right who is subject to the
sobriety test is relatively neglected. In order for the criminal penalty to have a
justification, the penalty process should be acceptable to everybody and it should
be practiced under strictly defined conditions.

Therefore, a limited interpretation is required on the two conditions for the
sobriety test; which are (1) when it is recognized that a sobriety test is required
for the sake of traffic safety and the prevention of danger, and, (2) when there
is a substantial reason that the person has driven the car under DUI state. In

addition, a scientific judgment is also required on the objective facts which are

* Full-time Lecturer, Catholic University of Daegu, Ph.D. in Law.



the premise for the recognition of above two conditions. Furthermore, a right to
independently demand a blood test before the breathing test should be recognized
as the first test method and the blood test, which is recognized as a re-test
method, should be recognized as an obligation without the intervention of the
police officer's discretion when there is a justifiable reason. As lagt, the penalty
on the sobriety test disobedience seems relatively too heavy compared to the
penalty on DUI. It is suggested to adjust the penalty corresponding to its
illegality by establishing the Mandatory Blood-drawing Order in the interim stage
of sobriety test procedure.

* Key words : Sobriety Test Disobedience Offense, drunk driving, the crime of

drunken driving, Road and Traffic Act, Blood Alcohol
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