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I ME

SAAYHA  GAAE(criminal punishment)’ & Halsh= SA417F A A|AIZ 2
2 F7Fsiskth (Hammond, 2010). HIY= 219t wjsf yoprh Ale] vlaasd
7] Sfal 7HE 7R Fee] AR asiths Aol 7103 e o
ofim At o= d TRt FAPE A9 ARgo] IA vlsl S A 5757
W BAPERS SR Al 9 SOl Bt HE (ofsh S8 A ) A4
2o JAIskE ] ity FAsE: SAAN AL (elst T )= KT
([71z @))E BARRITED AN FAPEZA] ARG-O] /ol A4S nl= &
HAGoA = 3] =] ok

7he a2zt S Aol Eel <shd FARd i—l% SAFHORA Y] HIP-SE

ok

o

£

ZHe B 9olut  AEA O AgElojof gt T wjelo)d elstel A Tt
NAEL B9 AZRAE Folol gkt SIS B ek whed Tl
A wAREIE istel ol 2ol W HIEMA BAo] F2 o]R: glow,
£5] yalae] B USRS ARtk TAANE Ao BE Spsle] o
sfo] GApAHS 4 oY) The] ]S " of g RafsoshiaAl  1=517] 9
3 94 olw Bt QA & AERE AL WA AW 0 Bl

EE
2
Lo
%
5=
O
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rhu
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7& i, olo] 51 ABEASe] UEs Ak AR, o8 WA, ol
‘]

AR 125 S0 FH9 AAAREA GAEe] 2RSS Selshe

1) 1981 Tg7 o] A olF=2 oF 20d FF TS FAEE Ao BHA] it
Hl 22 20001 of] Eolob N EE At FobAlaL Sl= FAelth

2) o] opd Zlayt fHHAL o TL AEL = 3l& Aotk T AEEAR stollA
A9 ke oEl STkl vhe 2 HIFE et EE ViR ARE gEEe A7 E
ol gsta Ao, oY x}ﬁxﬂ"hﬂ ARet. olell B3A= Tt
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A9e 24T Aolck
ABAk} S| AT FAR Bi ofg] WA thEs] ARH HA4L
o HEE 2, 4T Z7los AN Al that B4S mgiek 1
P} ofst AEEEthR ML HEE FEAY A A9 GEHOm o]Folz]
3 2 HGPEASIo] A Sl Gl o
BAANE ANSAT]7]0 FAT G o] Aol thit FApARS 7
g S RAGTHE 0]FOAE FFFER A |LoA] 2 uFE AT

o EUMel: BAbEE WA WA WAS ot 85 RYIER] o

6=

- 8

S SEHoR FAPEFRS vhIst b5 EAd) Jejnw WA
2 o) @aklel Ul FF ANAS SRt AUR|E mastels Hae] F3
Bale AsheEs B1o] AFEH0] AxT Ao 7ldfich

oo BAL SlaI Btk TRt Zo] PAETE AL UL 1) 9§
o] FAANNY GAPBAAEES QB 0] T AGE Ao 3 HlmE B
e Saljel) wol 2R glomE b FokEl SAUET ATsa B woket A
iAo AT HAl - HWEF Solut Awe Golgich. AN Ao 20| &
Ml B B AES HelstE, olFe] MFEAe] 713k A - 3, vlw
4 g el B e MY, @ YABRS AE ANV e
of ] AlZEA] Fol3k loleks Betol A BAPAHo] Tk ARl 2L HA A
Erh Lot ojstelA] oltolxl AFEAE| BAZ I FodRES Hedto
2H B30 FAAS 9% Folat P sa) wt

AZEAo] AatEle AV HodE AdXRS B W RYTEAS) 712
EHES sjoRith ARSHIAL A7 olo] T17ke] WA, o2, Aagie] 2
o =05 B3jo] AT HWASES ORIt ZEANSS AEstuA 24
A5o] B djSsjEch AVIEME ASEAY Auns ahgch 71 712
AA=e]Ql ‘st el asr SR(el SN A 71 ERgsE A2kt
of FOJY, ARG, A, UBTRAEA Fo| ARusEe Frleks
PG 2O RHN ofd] FNRe WASS ik 53] wshimet 1oyl
TRl AR GRS Tt AMIS Steltith mhetoE AVIEAAE
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. O=a 7ol SEHRY SMNEEFE
1. 0|2

7h A8 JAPEZ] B FaNA

v W AT WAl AlAl = A S 2| (template)’ 2 3
11 Mt} (Bolotova and Connor, 2008, p. 5). HA| u|=9] 7L, ‘ AYHTEE (o]3}
‘DOT)oflrf= Ay B FlolEell 2718t W - FAAR S W ey v
AL (olsF FTC) oA S8olEy o A de ¥l 27
RARAT AnlRbE SRk thEch 2 @AIS] HEHaES 71 DO
b7t Pt BES bl Aw [1R]9 [22] o 2Aste] PAAAS Rl
SHAIRE FTC7L thtiz ARt % AR o] Haioia ofAA: 4% FTC7} ol
DOJe| Farstal DOJE| wheto] wheh Aol fs AX3irY.

<E 1>l T 7izho] Gsta g Al /b FRMES] WG Kot
olek. AwAlopy PApEZo] Eehel Aol skt 1A Ak US. Code
AI5HP Auy 18] 27 B elaute] Adg Aasks BE Aok @3,
2 PRE 2R [12] SNMESIES FAg(per se illegal) o8 HE o]
FAAE S Hiido] HH, <x 1>oM9} o] " JHES Adaks o Uk
Aeiy 22]E ARE SHsA, B9 VlE, U B4 BHoR el 3
HE FAsH, [12]9F FUTH Ao FAMHZS 4RItk o5 239 SRkl
© THZ EREe] 7|ladr (4, 20063 p. 81). 1 FolAE [1x]7F 7MY &

ru

3) 5071¢] H(title) = A15¥L A7 2@ F-d(Commerce and Trade)ol] #HH 23I=S
T2 FTAANEJA A, SHolEY, ALAHAYSY Fol EFEoIodrt FaT ANFAPS
A|18H o] 3=t
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o] /Y=L Qlrt. 71 Gallo et al.(1994, p. 28)2 #1522 DOJ FAPr|49]
[e)

AA —1—
98% ol4g +BH A AN ek AE T

(B 1) 0= SEHAZ0M] 2 BXE, #AEe], DA L AR

HS | SE7HZE | AT 2 ZEUE SIAFRIXH A
1 |Shemen AcliE] | ROl N || 1o e, dfele 100
_ = b St ofsto| w2 e
=4 9 SHPIE 52 S| g Aspupal 2= 2= "=
_/O x —J0O == = 45 _
2 | Sherman Act[2Z] X3 mxjo=o| Zm x| i Esties 10 ofste| =lod gl win}
3 | Clayton Act[2=x]? Jjzxp 2R

77| 2| =F ol
4 | Clayton Act[3Z] || o

HHEFY 7{2i&ie] 2X| ARZER| L
d T 3H 25uiA Clayton Act & FTC Acte=
5 | Clayton Act[7=] J|eddeto| 2X| sisio] Bt IHS =
A7 A7 1K =2
o o [= )
6 Clayton Act[8Z] AS olelAix| x|
ZX|odzd al 1o
7| FoAdx | m3ms amww gx | SNEE X 1E

el ofee] =

- 3 0| = Posner(1970), Gallo et a.(1994), DOJ AFO|E(fwww.justice.gov/), HAMZ(1999), I 2l@lsi(2002)2
Fslo] ZMsIE. 29 FE2 duRnxael.
a) Sherman Act [1X]2} [2X]= HZ|2 FE=|0{ YAMMKIE Soigh TAFKE [1X]} [2X]E HQlst
UW [3Z]FE [7Z]E 2lEtet 0 Fotgh
b) 27|EE §2RLI(d)o]| 2l Fat=|a AS.

] Clayton Act [2Z]2 ALk 2l 193640) Robinson-Patman Actyt HIEE=IS.
d) Hart-Scott-Rodino Antitrust Improvement Act(19764 7H&) S 107H7128e] B{E=0| Clayton Act [7TX]S
6| 2l ME=A2.

1}, Ao gas

DOJ= * SIH}oFg 7] # (US Federal Sentencing Guidelines; o3} ‘US FSG')
71208 WES Basicl X 20104 11Yof| 7HAPE US FSGol| whEw, AHg

=
=
Z] O
L

sagone] Abg — HldrRsAEe 3 - AEseslel 24 — 9% 89
Hollq 2% Hgole A4 o] AR AWETh $4 W] Aol Tistol,
S2RL1(d)(1)S K 7|EH ol pujZol o] 20%7 AMASIT) HrtolS 10%

wa} opet 12 QIak AR 10%744) Tefste] Rafstcks ojujolct (Bolotova

4) Zent M [1z]sh [22]7) AEEE FMASeln AN 2 AR AdEE
A& oheh. olol thshAE BAE(1999, pp. 132-138)S F=T 5 vk
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and Connor, 2008, p. 5). 3}AJ9t ¢Jzhgslo]l ALol= e = 5]
L2 A Al2RE Al SolAd 71 2 sde deniEder At
(&4 4], 2006a, pp. 85-86).

3 US FSG §8C2.5(b)(1)-(5)ll #4384 vt S
S 71 E 7S AR AAIIC) =, 9|, Wb, AxAl
3, 22 59 vdrbsd 8ASS AgAA Ausse] WelE Wtk 23

Hzaole 7 4UH’“°M 1590} 8ol %ﬂ%‘%ﬂkfﬁ gl Rfols B2
H
H

=
e ﬁ%ﬁHﬂ v & AJRto R Mas Fud ¢ °‘E‘r (Hammond 2010, pp. 4-5).
A o] Aetile Aishs EaE Fad = ke dollA B st FArd
o

210] R} AsRee & 4 AUtk

<3 2> 20001~20109 #}eiel W wele| dial DOJS] |AR|4 Sxb @ A<
S Hke w eSS UERH Aolt) 2010w B, #elol 638} 217) 7]¢io]

e
ATEGlom, xpAgle] 78%7t YAIBL Wokth. WA Arhdiet vg wE
S7EAlell Ak g RabE HEo] R k] otk DOJ(/www justice.
gov/)_J Satistics and TrendsE 2 2006 4] 7,000 @2 FAGdlo] 2T
Srejo] Kulah u} GItky <E 259} WASIo] FEAY B AT FAbravt

ﬂ!h',

5) F=HedR Hl‘)rﬂv A, AESTHY 27 58 = 3RANE S AR I KAk

6) US FSGe] “3AIgt Maigddaiel= de| A93e 2t “42}01] Heire FAHeZ Yol e
vz} idct. ot [L] 9 [2x]q) “ %94 A 2F otol|A(in the discretion of the court)” 2}z ke
oh;]_

7) Bl&o] Hammond(2010, pp. 9-10)ol| wh=, kel gk 7 H3=F et 57}-’#1]0]“% 1990ty <]
+ 3 g/iLelidd vkl 20009t o= Alg SIS Holn 2010del= 307l =23t

8) o|FAl # w©lol= 19559 o]F Mwir FApHZ|ZEe] Adgte] Al&GIHA ST otk
(Harrison and Bell, 2006, p. 211; Hammond, 2010, pp. 4-5). &3] ©3¢] ¢ d<«3F 18 U.SC.
§ 3571(d)ell SASt Mol A E deks 28R HEs 7948 5 d e & of=E
==
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MR [1x]o] HF2 HSE dthe ARdoltkd)

(# 2) 0| =ESX=2 SA7|A o
Criminal
. 2000 | 2001 | 2002 | 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010
Cases Filed

Total Cases Filed 63 44 33 41 42 32 34 40 54 72 60

Individuals Charged | 60 39 32 28 39 47 37 47 59 65 63

Corporations Charged| 40 22 14 16 20 27 24 10 25 22 21

% of Defendants | 38% | 46% | 53% | 50% | 71% | 67% | 68% | 87% | 61% | 80% | 78%
Sentenced to Jai | (23) | (18) | (17) | (14) | 8) | 1) | (25) | (41) | 36) | (52) | (49)

- 30|12 SREX|Z(USDOJ) =H|0|X| Satigics and TrendsE 2 1519S (/www.justice.gov/).
9 Aoigs Sage 1nsol Higs el () flolis A BHE ek 212l

2.

=kl

40
o

7 EUY @ EUZAES B3 52

A (European Union, o} ‘EU) 210 8 WS F3-gAlet oA
2 AYst XOFERZA, 20094¥ sz E3Ee] ‘EUZ|5Z2KTreaty on the
Functioning of the European Union; TFEU)' o|2} &¢t} 1 Qo) APRoFE2 =
Z=3517) Y8 A= 37709 2% A(protocols)2F 65712] Ao A|(declarations) 7| )
ok E3F EU7|s=0fF [288x] o= EUS| HRkS Ak flall ++2], A1, 274,
i gl oyt 2L 9SS skl lHt (ol5=%, 2010, pp. 69-70).

EUZAHS- BEURRESI3], EURIY, 3= =l ¥l 9l BAg =0l A3y

9) AEHogw 7o} Hw & War} ¢} (Harrison and Bel, 2006, p. 211; Hammond,
2010, p. 4; Ginsburg and Wright, 2010, p. 12 %). Wils(2005, p. 12)2} Werden(2009, pp. 6-8;
pp. 10-13)2> wihel AEIs7t 2BR o|FA AAEEE = & H& Sk St
Hammond(2010, pp. 9-10)= Hkoll thete] 53] A& o Wol F38laL gl FAlRkaL Jo
H, Vaney(2011)= DOJS] =xwA=oe] Zeolle IAPI=dS 7P 8o 2Akeka Sl
A T uEl vk ok

10) 19920 A|AE vl~E S| EZK(Treay of Maastricht)ell 23l EU7} 34 =13z, 20093 12¢
T3 gaEzK(Tredy of Lisbon) o2 QI8 EUE SAMRIZAS] AJAS Fofitol EU ©UAA|
2 A=A
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gtk EUZARS B3Hg4, o83 9 /79 3at §7 EUClA wield dghe
Zh=ch 7hg EURE 3=t i ate] #Alof olojA] 7Ed o g2= ‘EUY 99
o] 12" S ARgsih (48, 2010, pp. 100-104; 7143k 2010, p. 500). ‘EUH
9o A2 oy Al 7Hxe Fej2 wrdEch A, 2|3 2-8(direct appli-
cation) -2 EURo] vl 3= Q] B2 =lo] sle=pdAo] dgH R 2
gEch S, 2 A (direct effect) 224 EUH o] 7jlo)A] 21HZ oz Heo}
O|RE Kofste] Filo] A= Yol 8T = Qlrk AR, ‘7 A g (indirect

effecty & =M EUY 117 AAolA aj4sles aygit.

. 3RAAN LR ANRBHE AAISks FHEES] FaRA

<H 32 EUZANY) F0 %3 9 AN AHAS tehd Zolth EUZA

He EU7sof [10L2] 28 [100£]2 T40] girh FayAls <& 3>9] &

grrom A, WA (10129} [1022] 217} A9y [1x]9} [22] 9] Qake wol

AAE Zolek (o]34, 2006, p. 189; o]0, 2003, p. 88). A Z 0. [101% 1]

o Sua] gukas), 524 AEe], Felaslel EAIAe] tiste] s
o

ook BE SR g T BeE Ao [1022]2 48AA FAs

s | EuMEs? x8 e R Az Flinkd

] orzm | SENE N SR 2 S BB 0lRE | N MlE pE0)| .
Q| 2x| - £t o4 30% of}

5 (102 xIHH’S*._ Al2io] 80| sli= 7F S0 d2 | AN AINE By i
S njxl= 22 27X - =X o4 30% ol

3 [103Z] | Z=E0lAle], Zlaielpls], EUgRIo| 7S 7

4 [104Z] |Z=0|d FRo= sh@Eolofgt Mg

5 oszm) | SERIRE| Rwo) (2R, ZAR, A

= xzenn 5

5 osz | E1E=S SH 3371 chet Ss 22|

Hoj 2|
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IEEE Cl2 3|220| AMRISHPI= - [108%]
= = R0H Al
7 | [107-109%] olelo| 7| H=o] 27| L.:.-. A5t xR EE
8 | [139/20045)" | gl So| J|eizstol Chal 2| ofZlnj=o4 10% o5t
Z 0] B EUZISTON o 275101 AMEIIS. oA SUEES AHAMHO| ZRMR|ZA], [1017], [102%],
Bl [139/20043], [107%] 47}R|Q). 1 5 CHEEC| 2B QUIsiQISS (MM [1%], [2X]e| ¥at2

gho} KRSl [101%]9} [102)%2.

a) EUZSt [81%] LHA| [89X]= EUZ|SZQ [101%] LHX| [109Z]2 HA=|AUS.
b) RIXIZ(fine) O[ALEITHA! 1/20035 [23%]0i| ol7{stol AtRIE:

o) EUgelo| BRI S T3Soli= AxEH0| EXfiCkn BAIE.

) ofFioli= EUZS} (810} (2715 Hoishlslol MZSISioL], 1900 SRITAIS HE (20044 )
Al [139/20045]0f ofstod Mz ME=|1 US.

[1012] 9} [102%] & $Jukat 0oz <3 3>o] 4ok o] A ARledw Pl
2o 30%0]5t] ATS Earet 5= ik WA 7)Aol tsia: 19894
o)% FHERtTA (139200425 HER Hgalzr], 7k FujEel 10% o)A
AEE R S ok bz 29 G AFabAY 1 et e S
o kool MG (o159 - 3714), 2008, p. 121). o] ZFPol= ‘HE 0] A
S-E]ui, EU(/europaeu/)oll A B13l kel o] ofgkzlolz} 1 ook,

<3t 3>9] 23 U 7HE HEJPANL EU HA] [101x] 9} [102%] & F4H &
2 FAISEL Ut} (Carree et al., 2010). £3] Veljanovski(2007, p. 2)= EU9JA]
AT Ae e oS Ak Qiekn Fget vl olek ol H%st nlae

3}
=8 FaE = WAl 9 O A AR B 2ol dth

o AAEe] A8

2006 A|AZ7]5535(2006 Penalty Guidelines)' ©] 7174 ©]%, [101x] - [102%]
futel= WA= Y] 30%7HA] Faet 4 Qlek 53] 7 ol= 15%~-25%S
7+ 4= it} (Bolotova and Connor, 2008, p. 6). EUR3¢H3] ¢ =71 3
7132 o] Mol A el 3 b7 IRY & JtEst] AxleE AR
?it} Veljanovski(2007) 2} Bolotova et al.(2008)of oJ&ld, -4 ﬂu}sgﬁvwg%
Al SAZ PRS0} Z)EAEE AT o5& Aulek (1 §271A), Azt

An
3 (208 E7HA), ThABOR ‘TS 2R (209 S o) Saslolch 1
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AFE T ofe] 715 B BERAES AEst] APEAND A EEE

el gluraieiat Fulzol o 10%= Ak

EUZAR o= B8kl S|Y=E2 A= BAAHS Her vhs o e, Ayt
o 7= EUAAHS Wo] 8337 It} (Nids and Andiaan, 2004, p. 2). 3=
2o AT Y Agfellut GFo] FE ARlel] il HEe] AYNS =41

o= A 4 9lov, ofufelw EL O RA EUNS U8 5 am SR
3
[e]

= TR ARbels YA o2 BUNE A4 o= 2 gslof Tt

2, EUs|9e] AUA FAraHe] Bt

oA EiLo] FA] FAPHZ S HESIAL o|AlS]412] A|1/2003% [23% G oflA
= Aol FAPE A AAe 27| %-?% = ML gAsla Qck wekA EUZEA
H ZpolA] FAPH RIS glths Ao] YukEolrt (Zr4], 2006b, pp. 219-220).13)
U= Microsoft v. European Commission(2004) AbAol A, EUA ¢ 3]7] [102
Z](BA [82x])9l 73] Microsoftoll Al U=} o2 49 74009t {2, 1 & o]
YA tfste] oF 99] F=E F7IE FUlsley of= oy7Au WA=
o]tk

SHAIRE EU ol Al FAPEZlo] 3 RabefA] Zetchal e = §lth EUs
o|AF2]42] 1/2003% [5x] el A EUZAH [1012] €} [1022] f]Rte] tisto] 3]
H=o] A4 FEFIE *5]-8{alow)’ sfieth (Wils, 2005, pp. 124-126). BAH=
O] Agkel Aufolell oJshH, ofz] 3|U=ollA P Fapskal QUich ofdMEe}

11) ZrEA=E @ oA l‘?—%ﬁ%@%J A ARFINE F SRES 3 F -8 A B2
BRatel Hgdtt F& HEgR of wﬂm e 4 N Fagh oS & Aoluk
12) oAl 7HA 7Fe s 9 ol bA) L5 A1ER(2010, pp. 445-447)S i-%é%‘ - ot
13) Y Hoz EUH = ‘Hz]F(crimina) ol EHQ A7} ZAsA] =i
117-118)°] AHL B 5 Slth. “ S HFEH = F¥o] HF G iree z%m ﬂz%o/ A=
Ao F4 (A, 2001, p. 309) B= “EUS YHATS FRAIH Gt o] rs- At

=P (4%, 2010, p. 485) o] Il WEASe] dubH ols|= Hlth

]

b

HN

1

]_
=
€]
[}
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JArEYok= Wl &igle] tiste] o=z FAPHZWRS Rulsia Qrhid
Wils(2005, p. 126)of 2J3}H ZafbA, &Zu}l7|o}, Alo]Z oA
FAAAAS FIBIATE AT 2= gapd o] PAEo] QIrh1s) B3] H2)
ERAARERE A AIR(GWB) 3 F A (SIGB) o Atk A= 9
Hrsgelel sl aS Fapehe, SAk= dEERel et FEA8 e v
0] 5 1997 o] [298%] & ==L} (0], 2003, pp. 118-121).16)

1. 3F2 SEfaEA| SARIAIHA o FasE

e

#310) o ARl RREEel el GAe ARshlol] e, 339
g

o O
7h 285l BPFUARE] AL Fopshur. FHANEL A HE s

o diste] FHS Fsh 4= QIokl) IARA 71 Ees 9)(2010, p. 366)= “ &
For GYE Faslo] GYR s LH|RRE] o] oL FEE Bt ojLfE) Lop) =

VG EAE et 7l FF o] mheel, 184 - 32010, p. 459)= * 7/
Vhijj§-o] sl FYSt G- ... & Afete] wrEpsls e A aIE PE A
e FErp 2 e gEo] Fashtal vres]al Qlrk. 8.3d] AT

14) dizEYetax= FANE fNkels A FAbeR HAFHH, W [399x]7H [402x7HA1E

272 Hu 2509 ZZ(Kroons) T 39 oldte] AHHdHE Rkt 4 glrh (Antitrust
encydopediar Estonia, 2007). ohlal= A4 [62](5H) B [72](578)% Fiubalel o) 4000
f2(xE davjE 10%)e] UE3 59 ofate] Helde Rapuke %= Ik (Irish Competition

Act, 2002).

15) 7]e} OECD =7} Avtel] &3k zkeket Mol <5A)(2011, p. 157)5 i.} & = 9t}

16) §helo] o]Al3l T (120035 3191 o] PP Rae APk ATw it 3|UT

U Ao Akl Al 7FA sk w5k WI|S(2005 pp. 126}128)E =g 2

17) 3AANE(2010)2 7IFEo 2 H73 1A wad T 7198% e 719ATe] Ay P([lh
2)2]y 2 AAGAZT A B2l ”"‘]‘Ff%([llJ—’]z]-rEi [11z014]) & Aelg Yrix] BE 9]
of il PArEE S 2oet 5= girk. SR 71GAG AN FATFEL [6922]2] 0 A
FejEnr Bad £ Qo)
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BL FH ANENE F 4 ke e AErks
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(& 4) BYANEY BARRZE, FRGIBAREY, U B

:jz BAanzd LT AR 7 THAY Mi4% EELYS
1 B6Z @Y | ARl x|9| B3| (3Z2) I <3dorF < 2of°
2 6= @ | 7IgZEel Mzt (7= @) [ < 8d or F < 2o
3 6= @ | ZHHREARES Il <3dorF < 29
4 6= @ | 2est 3selel 2| (192 @) [ <3d or F < 29
5 66 @ | Atdxictelel 2x/a9l” (26X @) I <34 orF < 29
6 B7=] H7eaLe] 2X| (232 @) [ <2A o F <159
’ [67=] RYEO) 7| SR|S|0) S (29 @) I <24 or F < 159
8 [67] 2elst ZRPAokel Az (32X @) [ < 2d or F < 159

CF 0| e SHETA H SEEol 2E WE(2010.11 HE)S HIECR HA=AS.

a) [66Z @) 3710}01 [66= M) Elotsin} HIsie Wlst & Qe

b) 34 olso] x|04(|) = 291 9 olsle] H2(PS ool

O A1 Sof eisi(8X0L Q6)). 4Brol 37 S(9]). SNEUNSIFIU(IOR 1)), 32
%HI?_UI‘P:‘.EBOI R|F3|AL HEIHEH[8ZC3)), AlZS|Alo] ChEt AFES2| 2X|([10=22 @), =82
Ab EE Eels|Alel Q2R EH[11x]) So| Zet=lo] S

d) [26Z @]2] 12°| HHE fIEE K= [66= Dol 27510 HEIS 24510, 25 LHX| 522| ol

2IEkst Ri= [67X]0l 275t0] 'HAlS Satet
€ 87IX| 2EtlL(ol CHet AMZXIE SOIRMUS Al [67=] 6201 Z75t0] FAIEEIS Faotet

2.

FArEAL 10801 W] A whRE REAOR olwo], 20104 119744 163}
o S AXEA B 1450] [662] VA [69] FehS 25A) =gick. @ A
A2 YAz s FANHIE A3t o] < 4>0|th19 A
By oA SIMRISIES (< 4>9] UANE 77} 82 A9 F 671K ERet

18) §9 HSA(0L)E FFFEYIE AT i 3] go] sol FhEAe] ¥4 B B

A2 o] H9SlA) e, S SEPIRDI G PUFE st 1
Aoz FAlske Aol $rha FAc 299 FApaze) Agye Bae ¥elE dolrlne
e vou el Ayt

19) [68]: /1A ol That 31914 A, wa, L ARAES & A, [0 el
A} WS o kel it WAl o] T xFe EAN 2 0w @xﬂﬂ
2% Sk Aol tjE W22 ek Qi [662] A [672]sks AEEr). ol &
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A5k, Hollis A2 AP EE A1 910) HEFA HLE A8 A ke] A A
A 712 8A(‘ 71 GAGARY 2 AAGGFAA & A3l @A ) FH2
2 ZH3lt) 3 ulo o] 8714 48 WMol FApHzS Hylsl 2 Qi)

2. HBTYUR|E

Al 2he SoldolAt et B B =] digeld Alo] M ardA|
LEQlck [71x @] "[668] H[67H 9 F= 34232 1280 Qlojof
AE A7) = QoF L o2 3 SlelA AL & Hoskal et
ARG AR BHETlQS WASkAL FEE e offE dwr|ve] wtt
s skt Stk YHFAR(ELS 9, 2010, p. 369)o= E--5kaL ofof sy
A= B =Tl o] i

-4 BT AshE S b o] tigh AR S 37 ST RN
of71E = Sl A} T R8O ARSI (¢l v, 2002, p. 4 A<k
2008, p. 296; 7&A] - k44, 2010, p. 462; AP, 2010, p. 282). A4 A
e TF AAEoZ/A] olofXint. 7HY LS 21(2010, p. 369)+= S A
AA AFHH oz AP oh= HLE EAA HefAte] Ais Ao Ees AAY
AEde AalstAY, e B dgEg 92 viele 4 238 4= ot
3 A BhE A 2H2008, pp. 297-298)0|ut 2|4A(2011, pp. 171-172)¢] L.oF
= ?};fﬂ_ 52 YMAHAS AStEE EaL - fdljof sk Ao R GukE A
Hoha AoElE ok v24 FHS Falejor stug ARAdS 7l +F

%7 of
A7\ ael W) o] Srhi FAIUTE A2 T Fa ARfo] 27
slo] AWAAE AZIH B LoVt ofAx ALIIBS HFIL Ui Aefol
c}.21)

20) ¥H HEA|(2011)E M) EAE Flarge] Eue e duAde] Jere
of tF MH(FL)S Bt deudde] ERel 80| dEkxiol Hrkn F it

21) 7}¥ ‘1955.7.21. X111, 943In}136 A’ AolM Al &w), vkl WE oo B34,
ZEAde] Al 7HA IelfrE AART (¢, 2008, p. 297). m=g i AE 20109 399
Ag&addo] Agsiths #2S 2 thAl Ut (20084762).
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ghe T ofAlshy] fishAl 19964 [71% Q)7 4ld= o] [66%] - [67%]
7} AeEs ol 2 7 YU EsL Ao ® wWuEgsl Aol HREA |

[e]
WEHEE SH oA UGS AN e AEERL (11 G
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A4~ gl 43 - S8 49 A ~ ARRAIIR.
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Al By [162 @] = (OF) 7FUARIY [44] 0] ofste] akApe] £

W [442]
= o] oy 718 AT ACRA, AETE WSS}

== AR [25]
EH‘*‘ 712 ol B9 B I A glo] ARA] Bm SRRl &
3 gk B9 MUk 2 YHoR Wt
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4. TE7IeH Aol ChEt miro| WiE 2 F

<3 4>of|A HERo] FAAM ML AAIA Y] iR FAPHA| O] i)
oty TEANE, (2010)9] * 22|43 E ARIA 2] A& Z Hi, 198113 7F 2009
Wzka] Ze)st AA] AFd 53,0314 2t 0.9%¢<1 47275k0] 1dkE|girh24) 1
AN O QNS 161710 =ghEch AVA AFEA EE717Hl 2003
18~2009dRE 53t Z10] <3E 5>of U} Qlrk 7 Fot AP A] 98- 9]
071, AT AABS 14, Fd3-539] 3270, AFIATATAY 17, B34
A Ye] 571, T12jar 71 AAFAIR oA 07 o= A F 39710t o]= F 7Rt Al
e ool 2AE T AAS] 1.6%ol AukA]| o=t

FHH o]} - 0]5F(2006, pp. 1-2), W5 9)(2010, p. 371) 5
AU AEAES AR AT 2 FEANEHA x% 2l B gy
e AaAe Hrkal % vp Qlek 9] TEAAE, o W wigE &
o o] Tl F& 7%%*301 szoF Helth yoprk H&giel, Fapizle [68x] 2t
[6911 ol =] =l [66x] B [67F]eh= FE ola2 A MG

S 7HAIA] Z3iek webA AR om HEe] olx] 9l dukele] ofgt 257t 7Hs
Stek shARk o2j3h W&t Ao dojubA] dar ik AAlR AV AR
Aofal ARgE EE7I7HQ1 20035 7o) F S 397 & 1Rto]
% +1H*94 AT wbA F4 74EHH* Pk tisto] 1) * i S3] =

O‘:_I_L
o

F

Ae| me o]Tq " 340 71~6m. rc+aw FAAN Skl et FAH
H olf= SRl Qs Halxr] ALY AR om AAHT= HFA 2
3 2ol

24) $759) "B, (2010, p. 3ol oJ5HA AL oF T%e] L |0gS Bk B, "5
Au, oE AF R WA ke g, AEe] PEAR, oile W R B9 ¥4
i AFRAI AR YR DT 3 G5 A1 b sfelsta Ang
IATE B3fel ARARE Ison, Y olFel Bl esl YA

AR 7\257E e 5 glolth. A AaAe) BE vaelSe] ge drel] 44EA
e 497} ol AP D] wEolsleh

25) TEAR, @A Ade] Helg At o= HEAeIN FEEAAR A 5915

SAIEE FAT (6820 elAste] e A9k (21 A12000-075).
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Aol oA Fapzle] el tigt 71 Aol 2ES et diF
O Ueto A ALRA o2 nlgtAlekA] oS H9lE, S A <=
Lol 7o Afjd] AHFL= Ao ZH EA5k Q)
2ks HaxE fof gtk Aol 27] AAo]E] TAtolt} (A of: Becker,
1968; Posner, 1985; Shavell, 1985). o]i= ‘A}3|2] 2] 4220] H
g o] BAolehe 7Mdat Z-2 wetolcth

SAAH = AL BE ol diste] B 5 FAAA Lol FAPER =
Bakstal glok Jgulgo] d Eo7] wiel 7HA FPAAE Fifsh=s Aol
o] a&olek= A= ofn| 28 d A= Uct (Becker, 1968; Polinsky and
Shavell, 1984; Shavell, 1985 5). SFAIRE (VAR AT E2) PHA|A RS
B2 384 AanE SR 4 glo] FApERe] o & AGAES Aethal Be
A Alzto] gttt o] AAR=elEE olsh 2aRt T QoI o] AFE

Ho| Amwsg wEshed 9F 42 BgHelR Pk

7}, AP HEZEE A (asset insufficiency)

FARHZ O] B ARA SEEARe] ‘ARbESEAY o] 7Y wol AEE 0] itk
AR R 2eE iyt off AeShe WEAIAEC] W wWrhE SRR
ol AEstA] Fohs AMtEFEA S FAles 3= udgement-proof)’ &A]
£ o7|& 4= Ut} (Shavell, 1984, p. 360; Shavell, 2004, p. 544; Posner, 1985,
pp. 1209-1214; Bowles et al., 2008, p. 405 £).27) o]&]at A% o8 Sof HA2

26) ofs} el AUH(2010, pp. 4151)e] YL Walstel BEHUBE Aol HE FHANYY
7 PAAUZES] FYY ool B ol 2asl YE ol I FAB FAlolt)
27) olerl ‘Wl o] WsiitEt Ao Ak B ol ofe] shxolch. Aol St
b5 e <lste] AL gelok sk B4 e} et 2 4 gk, hagel e o)
AR Qg QA Edol slale] @ e YU ot @ Flol FEE FF
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o g2 1A olx|7}) ofyE PR :Li—sai} Zro Fapd o]
th28) ole} THAsto], FARIAS RO RN ThE Aol
Al fIRERRe] o] o 2 “du‘fﬂl(stlgma) = & 4 U =t (Posner, 1985, p.
1207; Rasmusen, 1996, p. 534; Shavell, 2004, p. 543 £). o]d] || AL slo]E
et 2%t ol Wakel wo] oEARE FAAYR QAT A AT} o TEH
d Aotk A<, Well, vl B @& o ] mEelt

712 Basp) |
o wlate] A Tt

iRz AT - AR d AR

A47)e] et Aol Bsia 1 Aol WA A Helo]
o & YN T sf54o] ok tEHe® Garoupa and Gomez-
Pomar(2004, p. 416, pp. 425-428)%= it %Xﬂﬂﬂro} Rte} gk hgol
S ] FARHE ARgaliof Fhrhar gt HE4E 5] o] b (3}
AT e Al Hated) Mol Aol m@ Hrh= =2jolr}. Fenn and
Veljanovski(1988, p. 1055)= H|E gdZol= 74| ottjete AFEe F8dt
S Qone) FYAsRE A8 $5 FAAANE Hasloriths He FxA
2HH Bowles et al.(2008, pp. 405-406)-> Iwd57t A-dS A9 o F7H]|
820] 73 4= ki mopTh ol ARl WH(el: YA HEo] T ¥A]
RH AL ApgRolA T terie Ao 7] AukE AWk R of
et 2w Aol fARAS el efe Hashe Fag AR
ok wRRbA ARETE Belgte R AR AT Y 4 Atk
o}
7% 1o g X ; Jojn|go] Satdch= Aol LAsH= F-1 1)) (public harm) <4]
Haltre] F7r89102 A5 AF

28) &3k 27| 4*@2}%iﬁ(v1almleﬁ) Wz 53 o] Hshgo] W& uf o] A7} A3t
2 5 Qlths meEle AAEUAN, HHIAY gug 95 1o %ﬂlalo}d HEPEE Eofof
aq: #Fo] Bowles et al.(2008, p. 400), Svatikova(2009, p. 7) 5 8] SRS 9J3le] H
us ZzEa ok

29) 7} o] 017(2010a, p. 50; 2010b, pp. 50-51)& LPGYASH 117} 2FAA S o2 Sol, A&
IAE AF A dARgde] & 2folS Holil F7gLe] ARk ko] 47} dste]
AR eFgAol Fld 5 glkal Fgselc). 1e]al gl Alash] gl FHAE AT
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o] 2AAcw AFEY] o]FE ZF A AT AEH= ‘H
(Mens rea; guilty mind)’ 7} Ech&2 39 Q40| (Posner, 1970; Shavell, 1984;
Bowles et al.,, 2008 7). °l= Hafixtete] AAHNE & ofrer) ofl2FH IS
22 AT ofujolnh faol Y & FArEZR) Ha o, Ao Akof=
kS nj Atk o & Sof Cooter and Ulen(2008, p. 487)2 A o= S « An|3t
A5 SHcardess)', ‘EjTFeHnegligence)', ‘ F5=2)Hreckless)’, ‘=2 ?l(inten-
tiona) Z12jal ‘IS W(cruel) o STHAIR RSk, (oA QTS EFFeto]
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30) o]9} 5-A15H Bowles et al.(2008, p. 392, p. 399) 9] WA} w o= vhA|F ‘WM sH(gradation)’
7h dvka weke, omA =g AAS F WAL FAAAE Fae YE TR
vk Wetoa] Svatikova(2009, p. 5) & ‘1olAdel W(range) = TS =23k



Ao, I ZoAE E3] 7HATA 0] Wttt 9ulr|7lo] A= A&7}
ARt G2 vl 4= Qlof 7148] AAA alo] Hrpal Rk vl tisf
M 28 =ole A4 B3 FRALTE WSS 714880] Axn, 4
YT G wATE Fe BofFolnt.

Cohen(1992)- lol o] FApaz| R} ARl Zg3ck kgl

4 matﬂ 2 A H“Wl{h HﬂmT obAE], ZEALE AMESI o (+) 1T

?:*—8— -, ‘%ﬂix—iﬂi E]'—'T ARt Hayeks Q4] Aaetal siA 3k Gallo et
A3k DOJS| FA | 4], fiRtY
9, ARSI 22 AR, e B AYFY e 5= HER 53
SREYSE A, =4, viEkd 39, AARN b A= FEG 1S 7
AnAT} QAR So] EFE S AT o] AA BA|4 1522719] oF 8%
AL wfeRE] 3Y97E L% FHE oItk

20001t A+-2] ol 24, $1A Ghosal(2005)-> 55 &<t 5787 ¢IRt Izt &
A4 5 <3 6> FAE Haps 9 AR A = ARgete] A
3}k ek Bolotova and Connor(2008)+= (£118} o)) E3AAE2R 74
B Ane BabE wge] 2409S & o pAoR waste Awg. 7}
3 Izl 14 27 wukct wgeldr) of 1509 T Z7)5he Wik 9
sjtmel dfeluieaa mjalele] 2ol S-S ARgatgit), dliuie T 1007
oo 2718 vt 3uh 2o Zadichs 29 A9tk (AAES ol tis $
o1 W ZPAGHAIL A =52 Havetil £=3]c}) $HH Bolotova et al.(2008)

M= ui} St s s FHAAE R gE:H oz k|
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(B 6) TN Sstol CiEt SAREE| B2t 7|ZATS0| ML W olyES
ALK} | Posner | Cohen ng(l) Ghosal zgg::ﬁ B‘;If:/\la C;r;e/e Veljanovski | O &
EH 2 6 g g H=
Hx (1970) | (1992) (1994) (2005) (2008) (2008) | (2010) (2007) |H=
Duration
(slEb12H) °1° © © © © ¥
Type of Violations
(2ler2) ° 1° 0 0 0 +
Previous Violations
(2lehs%) O I ¥
Market Share
AEESS) ° "
Annual Sales
(oY) o o o o) +
Leniency
(xFEIALT) ° ]
Conspiracies o o o .
(B2AE)
Political Party
(R S R I :
Industries "
(Mot S ° -

LR JIEGTSC| BAMSE AU B HADIA(HL)S HIE, 1 Mohax), SouE Solxs.

oA ulate] WA Tl Gl D), Caree et al (2010)S EU By
A ARANES BAHE IR FHASE () REE 70| 10%
ellAl SOt SurSIREe sk EYck 5] A AR 2
AL HYtE I FolME Axe] (1) Hzel 1% el Folaick
Veljanovski(2007) = B el Fasto] AMFRIL HHAX S oS
A APEERA SNIZL SRS el B AQRES Agc 1
23 RO g ARt ATl Bl WA Fov], AnHo A
WAl o] AHakA] SSIA B Be AR ANFS Habslop Atk AR

< Wzt
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V. A d 7I=SA

ol 249 AAARE AMgsle] FAade] e AZEHL AEd
oh3) TEAS] FEA HES AXsls HRREF(19% DS BATARe

2 ASITh ST AP o]% 200] | 5k 3 o Bt 0.57% A HA
Aot A 5e® S5 E 2003 E (AEge] 7HsRE T =)
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Fair Trade Law and Criminal Punishment :
An Empirical Investigation on the Determinants of Criminal
Accusation in Korea

lljioong Kim and Soomin Chun

In spite of the rapid increase in the frequency of imposing crimina sanction
against antitrust violations, the theory stemming from the field of law and
economics dictates that criminal sanction has to be used restrictively and
selectively. In fact, this issue has provoked controversies regarding the
justification of using criminal sanction in many countries throughout the world.

The main goa of this paper is to empirically examine the major determinants
of the probability of imposing criminal sanction in Korea, based on relevant legal
clauses, economic theory, and, if limited, the extant literature. This first-run
empirical attempt is expected to help understand accurately the current state of
criminal enforcement against antitrust violations of the Korea Fair Trade Law.
Since the imposition of criminal sanction has overwhelmingly concentrated on
cartel cases in Korea just as in foreign countries, our analysis is also confined
to a sample of the cartel violations that were investigated by the Korean Fair
Trade Commission for seven years.

Our analysis confirms, most of all, that the proxies of the two driving vehicles
in legal clauses and economic theory, the ‘level of harm’ and ‘criminal intention
(or mens req)’ systematically increased the probability of criminal accusation in
a fairly robust manner. For instance, the probability rises by 15% point as the
duration of violation increases by a year. Also, the judgment of ‘active
involvement’ in cartels adds 16% point to the accusation probability. Other
proxies believed ex ante to be relevant, such as the regiona scope of harm,

violation type, or the decision to hire legal representatives of the accused, have
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turned out to be making statistically significant impacts on the criminal sanction.
To be sure, these results will become much more useful if the data set is
extended to the convictions and the fina court’s judgments in the ensuing future.
However, the current study alone is expected to shed important insights to
academics and policy makers especially as the Commission virtually has the
exclusive authority regarding criminal accusation in the area of antitrust violations

in Korea

* Key Words: The Korea Fair Trade Law, Cartel, Criminal Sanction, Asset

Insufficiency, Guilty Mind (Mens Rea), Harm Level, System of

Exclusive Accusation, Duration of Violation, Law and Economics
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