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o FAl]  FANA, SAMAR, FH FA, 2ok, 2k AR, AR
T, A
L S0{7}H

QA 2Ze] G971 FAGARTI T ZAHAY72(International Criminal
Court, o]&} “ICC”2} 3tth o] Ao ot ZAHel Zul#%(The Rome Statute
of ICC)0] 2002 79 1913E] WREYCED ol2igt goln] Salujal B2 A
AA1Q] APHEHA o] ICC, -8 okA(International Criminal Tribunal for
Former Yugoslavia, o]3} “ICTY"g} 3tth, Zc}h=A| A=A (International
Criminal Tribunal for Rwanda, ©]3} “ICTR"o]g} 3lth = ZAIFARA|E7|L=2]
Wt ol tigt Walo] i om A FARE O] mARG Q] =AY
ARolghs Bl ARE g0l GE=R TSI IAFAA BT HE0]
E3] AapgollA guHat tiEis ARt AAES Aol weh dAAH R 3
Aol E3tsl AlASE A4 ZIhEAL Qi 20417 SRE7]of] Sof s <A
FAHR7 |52 A- 9] Qoo Wete] A= F 7] SHolA FIgteh A
= I 7 7H A FEIQ SAREE AdTer AHols ddskal =
Aot sk #Eol et flstans Ssto] Aol A s oAyt
o, EAl= olgt FAIBANT7 5] Aol oA}, mlarlof A HA

© Y Yol 5 = ARt AdE gl HiRt =414 FqelE =&

L

1) Seluel= oln) 20023 119 130 2rl7ae wEstaly] vl 2rlpae Fulys s
aEg AL gink. ok, 2okl whe 10Ce] #E Pate] B3 Azl wt Ak
ICCo| AP FE B R 7|a% 5 = TWAAE Zolof 31, o ¢t $-214
= 2ohtgel SeliEe] “SAPA AR A Wxe] AW Tl A3 WELES 2006.
12. 2942 =30 AF3td o, 2007. 11. 23. F HEG T3 oA A=

2) B2 o]#d AP e 5ge] wiAelli= SAIl= el W] 9lgith. S|l = (International
Humanitarian Law, THL)2 A4 WA 72529 eadste] 1 adgapbse] A48yt a2
A A olste] JFE e A AREET AE BEsl] fste] ot Al
ofgte] srlel SAHQl Poleta & £ glnk. Ao, A= A2 FF, AR AT
123, uhedAl, 2005, 5799; A, HARIEY, Jdristal S5, 1994, 45-72.
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n
=

Sh= ZolThd ZAMAAEE FABAAR] glolq Aol Sl vgol

ol wrlE5el Ahe] ARE R TAA Aze] sz AHE Uk
whebd 3] SA0) Suia pEiste] 20079 Selitere] A FALgHA
U ZAMAAES] U182 Zulpgate] SAMAI S, ICCo] 7} ApAie)
A A4 ulashs 2 Seluere] SAMAAL Ao ofs 2 groz
A A4 ek qlo] Bt = 4 9le Aolr.

)
Lo H

ICC2| Mm= 7H2

ICCe| 7)ot A gk, AAML, ARLate] 4717} Qlauzuks 434
%), A= AR (Pre-Trial Division), 14] z{3-Y(Trial Division), 44
AzH(Appeals Division)) 2 R0 APR9I=x). of7|A= &2 A4 A
7o} sl Rio] Fajol 1 54 AFach

ZAFA(Office of the Prosecutor)-& ZAKProsecutor)2} o]& H Xs}= th0] 2
ol Ao el U0, Sl 7Y Asti AT 0 Al 3
2ol A9 AAE AU WAL A5 97 L R FA WEE xAlstoloh
3 ojrie Hajela Qliul SalUe) PAbsHolH S zﬂer%am ol 77}
W-gol frafst F=2 diEHANA ZxEe ZoluD

3) ButAL o] vtolw %13} HaiAlE BEsh= AlAE e Be #AS 7k gt} ICCo|
Ae 5ol XM7} T AAMET AstEe] FsialEe] WA g v i3S s dert 9
H= e BEoln IEe] Al ojelg whds] lstel Aol A4 AR S sln.

4) vE ZA YA QlolA AWAR), FAMEE =S A557 Al1E, 2010, 1549,

5) ICCY ICTY 2] Appeals Chamberol] thalo] a2l Aaiil, 23] A 7]—2] 1?1_030] e %}
Pailoz MAAsl= Z-%-olli= Appeals Chambere] Hol| B-83}e] a1
2ol & glorh drE Usk gole] Hele] FAaA Gaslow

6) YmE TN AFTI 2R 25 ICC Prosecutors 453 ]E‘r ]'J_, Deputy
ProsecutorE 453, the Office of the Prosecutor® A~FH2 M3}l 0% 71X e A4
B2, AR ARt 2ol A% 100 BAE FAIA B m gl ol vl
o] UF d4d sior Helth

7) Mool Balels ol MBS, WAL, 2000, 1038 B

iz &
ﬁ ;3

30 = FE mOl‘
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oy

AR ARl AAke) A Aol Tie AUe BASH A S
Hel AL ok 7hn] slelx, skt 5 Jlek olshgabate] olele A
wERroRA T old Wl BRI 5 Ao] FFsHES 1A
SHe %S ARy

SAYHE A7] $I5F Al Tte] ICTY, ICTRE. 27]o] GAKF-)
2 947k ASHgot AR LGOI A%, BEHS FASt] AAUFY 8
4% Jopsigon oleld AR ICCoE Buoltk) MAAIES F4 ook,
Aol HIEAe FA%5E Foll teE Al FHS FA gk glon)

g ofii7k

ARe] Ao weh F7e] 54 o

Zz20] Az

K
!
J
I
!
24

% AU, AT AFH0R FAS ST 5 G WS 7T GloiA AR
4 A4 W S8 Basktn Qs Al FAS A A BET 5
QKR 9= A0

ICCE $ie} o] 7wt elstel thgH, AuFod agrz] /he o)
S5 FShUAE o, GARe] adTrolA WEd FAMAES =5t
ATk U SAMAE GARRe) ag oA B8] Fash Aol soigia 4
B0] ag oA ok 2 w4 glrsinh oA AURe] Aol
ST AL 44k EAel A solelA fe), Eelst 5
FaAIe WA el W AESP whitolch. WAie] Aol 53
AN BAHYY olfis BARRY Aol s A ZAgA
2Jel, = waelolA] Helgh SAAue Welo] A&l AL =t 7Hs Aol 9L

7) ol GERID o] HollA] Z7los AUFH 2bTAE Mo AT

)
i
4
o
K
©
wu e

8) AT AAPAERIA | tietele W7, SAFAARA ] FAPAAAIRGo] Sl Bek A
E, AeAR AT Al6d A1z, 2009, 39-43H 2=

9) W71, FAGAZAPY, BHAAL, 2008, 229,

10) oleh 4, TAFARA R Slo] Ate] T4/ 3 AT-—iEHI dre] FES FHOE,
HZ, 2007. 11. 345,

11) William A. Schabas, The UN International Criminal Tribunals, Cambridge University Press,
2006, p. 402.
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o] Qag ZEeHA FANAEE £ Sk FARERT SARE ol

N
AN
20
s
rr
=

Alolo]] Hama &2 ZAlo g 3= UPC, FPLC%}
LendUé—, Ngiti<-2 $HO2 4% FNI, FRPIL Aojof] 42}et e 5<50] WAt
k. o] WA FE2 AU F5= FARE 3450 ko viske & 5
AFYSIAIL, 15A] nieke] ofg5g e R st 1hEdt Y95 sl A
oz BRSO 2 %248 Z90ch UPC, FPLCE 20024 89 69 Tturi %]o]
Z=%¢] BuniaZ FZ3}o] v|HamaZ 7171218 AH38}519337, FNI, FRPIE= 20034 2
€ 242 UPC, FPLC A x]¢] Ituri ] W BogoroE I-ZA3}e] HamaZ: 71719l
Apefeioint EIRFEEES 20024 49 119 2ulpge uEs zulrge) o
A0 &2 2004 49 19 Tturi A9 41072 31 x}=-9] AEE ICCo]| 33 (A
Q] self-referral)3}31 31, ICC HAR= 2004 6 23 9 Alefjol] gt =AF 7RAE
212 2011d 10 16 dA FRlF=3ob= Ate|eh d-ste] 4742 Af
7o) AlgZo] QIthd) 27 AL ICC X% Ab(case)o|atal ghc)l4)

S
[am
o -z
vl
)
o
rﬁ

o
=

12) 971, SAGAAT A FAPEARA RS sl sk HE, ATAYEAT Aled Als,
2009, 31-32.

13) 2oL situationd} caseE T3l Ut} Situation & A3 == AlElEl g A ALs)7)

2k 7P e Aol AR, A A B4 L Sl A

el Ao ool jaje] case 2 Aj7lofe} g ol2igh siation 2 Apelr} A Ao

ICColl SJ31e] 47} Hlo] Agio] AWHT e AL W Caseol= Tolae] olge @

Aol Btk shte] Alelel shte] Ablo] k& = I o7 9] Aol S =
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2. Lubanga A}7415)

CC AAN= "oz} FH}7HThomas Lubanga Dyilo)ef tfs}e] 20063 19 124
A FFS B8kl o5 @&t Al A (Pre-trial Chamber I)= 20064
24 10 A2Fe vz sl Fargitol selof gk A, s 8
Aotk 7= 1960 129 294 Ituri X|9 Djiba EAjo|n] UPC o)A 3
FPLCQ] HuAtgTto g =Ax|1 QIrh16) 2006 3¢ 17 Kinshasaol|A] F 1134
Hofl ofsff Alsze 7= ICCoY| Q=0 22 & 20 9f Aol A& (first
appearance)<r SHITh % A FAaAR Q‘ﬂ% et A=) 20064 114 9
HHE] 28U7HA] QURIaL 2007 149 29 AdsaAbdeild Aol Ak 7t
o et F2AHLe FalF e lturi 21“011*%94 2aold AUHES B,
gugato] ALggro @A chemt e % e AR (war crimes)o] thato]
H XK co-perpetrator) 24| 2 olo] Qirki= Aojrtk A, 2002 9 %HE 20033
TE 2A7HA] 154 mjeke] obg-& FPLCo| Mysto] Asial 55 2ty il
Ao oo Al FEFE A8Ee My Ul tigt v S
oF kS SHATHRUNF A= A2 (b)(xxvi)Z). &4, 2003 7 2U5H
< off 8 13U71A] 154] wRte] obg5 FPLCO] mrfsto] Hxshal 5+ A

siet.
14) http://www.icc-cpi.int/Menus/ICC/Situations+and+Cases/ 2011. 10. 15. =4
http://www.lubangatrial.org/2011/08/26/long-proceedings-in-trial-of-thomas-lubanga-finally-
reach-end/ 2011. 10. 15. H=#<&.
15) ICCY] A WHZ e} A& ICC-01/04-01/06, The Prosecutor v. Thomas Lubanga Dyiloo|t}.
http://www.icc-cpi.int/menus/icc/situations%20and%20cases/situations/situation%20icc%200104/
related%20cases/icc%200104%200106/democratic%20republic%200f%20the%20congo?lan=en-
GB 2011. 10. 15. HF3%; F47F ARdell ek NGO<2] #42 W82 http:/www.lubangatrial.
org/about/ =, 2011. 11. 30 HEH L%
Alleged founder of Union des Patriotes Congolais (UPC) and the Forces patriotiques pour la
libération du Congo (FPLC); Alleged former Commander-in-Chief of the FPLC, since
September 2002 and at least until the end of 2003. Alleged president of the UPC.
http://www.icc-cpi.int/menus/icc/situations%20and%?20cases/situations/situation%20icc%200104/
related%20cases/icc%200104%200106/democratic%20republic%200f%20the%20congo?lan=en-
GB 2011. 10. 15. H=4<%.
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Pl A5 oz olgrommin=A| 4 FeFEol A8Ee Wit tgol it

£ S Rk sHtH RN AI8E A% (e)(viD) 2).1D18) 2ultgS =4
W Agom AW AR HFSISIRTAL SR 2009 14 26 0] Ajl A
H(Trial Chamber I)oj|A] A1 4] Luto] A= a1, 20118 8 26 U7kx| o] XZEH
Ee RHo R HEo] FAE U 2011 124 6ddA HAANE ffste] o
(deliberation)==of] ¢JT}.20)

FY7E ARE o)l 2 R FEo] AREEE Zlo] B e2a SAALE] e
TAS € 22 801 FolA He uiel o] Aol AAbE BlERAd
oFS AlEskal =Tk FrEof st HaRlEe &8 AutoE 3NE ATEL

24 AA0] Z7TAI )R] Patel FANIEle] ARS Bellozr

17) Thomas Lubanga Dyilo, ICC-01/04-01/06-803, Decision on the confirmation of charges, 29 Jan.
2006, para. 154, p. 156-157.

18) ZrhtA A8Z A2 b)xxvi)Ee TAH FHFES] Fgold A9 ARES 492 3 HA
] ejarde] W3t el gk 2 g ARk eld ‘T2 Zeatd ARz A2% ()3 ol
THE8kAL Sl 1949 84 124 AZE Aut Feoke] gk ffute] ofygte Kot 2r
A8z A7 (e)viZe HIFAE FEHFES] Fgold A9 AT AR 7 A 9]ojakd
o I} AFol g & T Aubellx T2 Zratg A8x A2E (o)zellA 1iAEkaL
e 1949 84 129 AZE 471 Aimt Fooll 3-5E A3z ST $futo] ofygte Ko
=

19) Gerhard Werle, Principles of International Criminal Law, T-M-C- Asser Press, 2005, p. 331;
2dge] Algol Bk Al WAT TAGAAR TS dEelel thekel Tlias Bantekas,
International Criminal Law, Hart Publishing Ltd, 2010, p. 156-157 Z=.

20) http://www.icc-cpi.int/menus/icc/situations%20and%20cases/situations/situation%20icc% 200104/
related%20cases/icc%200104%200106/press%20releases/trial %o20chamber?%201%20t0%20deliber
ate%200n%20the%20case%20against%20thomas%20lubanga%20dyilo 2011. 12. 6. HZHS.
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IV. ICC ZAIe] SHHAISS

galle Wzsle] ofgte] Tt 718 97 AR1zel A WEelo] 150] of=]ele
A BB WEH B F 4 USS UF |TE I50] By El welsth
ol T AN, ShAT} RS tstel WaQle] B 4 UL WA st
QUEKaL TSR fHAWARS A HIA felsA Befat mE

o[N

A% T3QIZ2)0] ISR Ao Agke] TAol o8] aEchs x|

m  ofN
fo
flo rot

A& SHETR2) ICTY o] ATAMAES s319lo] 19] oS Zu]a 4 gl A
3 AR 7V delvh glrke A weistel wjaglo] A0 AR 4 gl e
o) wjmele] Agtel FAS g B3 AR A oAe] e ATt
T SHEER2 1994 ol SHAPESIABIILC)E 1CCO] Azl Aze] Wio]
e glojok

7] Aol AAPE AT 5= Qe 79 S wajle HEE 5 9l

of2fgt 174 ¢] Agolut 1t T2 AT Aol A B-foll= All
Mol 2SS AT e AU 1996 ICC FH|9|d3]
(Preparatory Committee)= 545t TS QJglo] Fx|o] Z=AE xdlsto] HARQ
LHA3E =77 A(full disclosure of evidence)”} ¥ Q3sjthal 5}9iT)26)

o 9
E

21) Basic Principles on the Role of Lawyers, Eighth United Nations Congress on the Prevention
of Crime and the Treatment of Offenders, UN. Doc. A/CONF.144/28/Rev.1 at 118 (1990).

22) 93019] defendant H3= the accusedi= - HA AN =}, ]a1¢lS E343}kaL, the defence:=
9%}, Z)2el, 1 W3 9le Easlt) Bl defendant T the accusedE AAANT whA| o)
A slela, A4 BAREE vneles st th, slmelZoletn & uhe vlol4, 1
MBI 33, T WEE B EFHE vz AL, 53] BT Aol v ejxjst
I 3RS FfRZFolgta 582 sk6ith £ Farlolgtal AT wiew= 2 HA o H|Fo
Sol4g Teshe A9k ek

23) Edwards v. United Kingdom, Series A, No. 247B, 16 December 1992.

24) Delali¢ et al. (IT-94-21), Decision on the Defence Motion to Compel the Discovery of Identity
and Location of Witnesses, 18 March 1997.

25) 1994 ILC Draft Statute, p. 115.

26) 1996 Preparatory Committee I, para 274, p. 58.
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ICCE] APt Hastal e o=, A, ohe ueiel sA |25 e JY
off BlF=o] oz, w]arel, MBIt A=l /oAl mfe- S-dgt 2]9fo
Ve Y 5 glok ol 9|aRlEe] SA-HEHY Ext¥2 ICTY,
ICTR, ICC 5&] AT = E&0laL THe] FAdE loiA= nf
Z7HAlele} ICC= 37g7E o] ofide] nlSo] ICC o] Ajsaatol lojA 7
717859 dA ] AdS ffsto] Fuelld TG SANMNAES =S ©]
off oJsha HAR} walEe: A A7 A% AAREA Adolld SAR AN
Stk k= 22 A QA Aol BisE FAReL Ao YR[F oz B FA]
SHeR SlGlth RIGARALR slolg SR Wold] 71315 7H 4= U= 2t
o=x MM AT S Bt AAIA A Tl Theshes Eugt
Zoek?) Zupate 9oL, Harjle] Wl sk e A67x Al A
ARl SANA S AR ArgstA] ohar A6Tx A2l AR o FEA
e gHgekal oy, IR Etetal AR SAZNAI Ol iRt w24}, 1
aRle] Hele Al67x AgHe] 377k 4 2|(fair hearing)o]l ¥t He| &ofl 23
AOR SIAHEES) FANAA = oA Arks 28 A7|FHAREd] 28
7] o= W] Wellds #ox), gz vz R SANX RS REstal
ot ofof fistoi= & Atelld= sk @71= jith

[‘E

AAHs ARSI N ARG SLTAL SHe A e w1 ofxjel
£ AAJslolop G0 muhpg A6lz A3l ofshy WolAe 4lelrle

27) W78, FAGARARLS] BAPAA =] Al B4 HE, AMETAHAT Aled Az,
20009, 44?‘;.

28) Otto Triffterer(ed.), Commentary on the Rome Statute of the International Criminal Court,
C.H.Beck-Hart*Nomos, 2008, p. 1270.

29) SANA -2 e AT AAbdERIEA e A 14 AxE 583 thEA] ¢7] wliel] o]7]
AME ARATEARIERIEA A 553 g ER AujET)

30) AAAFTLAPLERIA e thetels W7)E, TAGARAS] FAPARA G Sl @3 A
B, ALIZAHAT A16A A|1E, 2009, 39-43H =,
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1
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2Ql 717 vl At 15 Ago] Sstels FAAS 71 BA A
BApon], AR

o 5 glek A%
O

KN
=
=0
o

22 AL GAPE ARlelA 272 AR} s SAE 2 T
= 7ol HEE FAem PR Fohol dsto] B
A

p=)

B A AT6EE AAE 9SS AAE Ao

of
fr

He %910] o3} 159 A&AE AFSIES S1a ik ol
so} ple oot QthAd @ FA A AT6x F).

)
o
£,
rr
olN
rO
t

3. SHIHAIS] CHA

A FaAPdS IR A A A EA] o2 & %9—} O]“l‘oﬂ a1 3d S 4% A
]

wi}oﬂﬁ AAIslolok ke, 3 g 719

iul‘ﬁ”é# 3] 7‘1]817‘ AB2z0l g SANAAIRE] AlF Uil A 2]ag]
o] ulol F27F Aol AL ADATAAASIEA AN S
ARk BHe oA Huelo Ry ASSIAL o)Al S AL E
L a9e Ao ol A, AR A 121 7]eh fAEo] FAke] maL) del
off Slca AAKE olol thstel MIAZe] ZAE S8 Stolof TeIT AL 2
th3D of7|A = a1Q1&9] FH|o| #Q3%F Zl(material to the preparation of the
defence)olzfal & uff “F-a3l o] ofujof tjsto] iyl WAL u]a1RIF2] Wofo]

31) o]o] ¥ksle] F3QlZe] EAVNAI = Hx} L EA 2] A78ZA] T|arlZo] ATAZIAL
Aozt Ao A] FAR ARRSHE AL s Ao 2A FaelZe] Bt Bald Qe A A
T, ARl s e Aol iste] BelZe] zALE s)astelol sk sk vk A
o SANA e} 2] FaRlEe ] FHlol T2 S tid SANA RS Tt
3L YA edar gk Fagle] 2| RHARSA R Qlste] HalRlE Aprle] ol 3 Sl
thslolet Al rE A= it
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s BE Zojeln wAshct?

20y A6TZ AT FAL] FARATE A S ALY A
W mSol A8k wetq Ak AUHOR s Theeld 4143 £
AN Aol aTEm AMAE slof & FAA ool et 2, 5 FA9) 4
o AR Age] A e] whet AN B SE Gl ALY AgsL 2

SE 9l Aolth)
4. ZHMHAISIS sHEe| Eat

FAMAAE Sfabel Al MG ke FAE olel AerERtoA F7
2 AT 4 G B4 AT 4 qdulekE T o] WiehgAbe] ofst 26l
Sfate] A1l elstel ATARZE 71E 4 Qe oy AI69% AUT-L
Ag7L Tefsk 549 FAEAE BRste] AR A ke 4 U=S 5

SIch ZA7NAel Slutste] AEH Lol B30 1 FAL st A
H 5715 AHgsiel olRolxl A%, WAL 1 FA0) BEel wet P Ee A
o A7k E 4 itk PARPE FANALIR) S| SS UM ol o
Mo R FEAt AR FAAEF WA g o] Aol A1zl
e 2k 4 AT0%o] OJgk ARSI, A71ze] ofst AgolAle] S
dhat Aol A 4 ek sk kA ojefel 2uligake] A wa ohy
2, ol B ol o] AI4] AEL wok AAP HASHe T Bl
AN ohsti 1gle] Age] fRae] Aol Foie GeEe v

Setel FAHE ANSIA ke 54 Tl Aot Sie @Rk nxE ol

f

K

Y
il
fr

I
4
32

nx

32) The wording of Rule 77 of the Rules of Procedure and Evidence, however, does not suggest
that the term "material to the preparation of defence" should be construed as narrowly as the
Trial Chamber did. Rather, the term should be understood as referring to all objects that are
relevant for the preparation of the defence. ICC-01/04-01/06-T-93-ENG ET WT 11-07-2008
1-11 NB T OALll, ICC-01/04-01/06, Appeals Chamber 11 July 2008, p. 10, 11.

33) Otto Triffterer(ed.), Commentary on the Rome Statute of the International Criminal Court,
C.H.Beck-Hart*Nomos, 2008, p. 1271.

34) W78, TAFASAH, 2GAL 2008, 103-14794.
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35) Thomas Lubanga Dyilo, ICC-01/04-01/06, Decision Regarding the Timing and Manner of
Disclosure and the Date of Trial, 9 November 207, para. 28.

36) Thomas Lubanga Dyilo, ICC-01/04-01/06, Decision on the postponement of the confirmation
hearing, 20 Sep. 2006.
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39) Thomas Lubanga Dyilo, ICC-01/04-01/06, Decision on the consequences of non-disclosure of
exculpatory materials covered by Article 54(3)(e) agreement and the application to stay the
prosecution of the accused, together with certain other issues raised at the Status Conferences
on 10 June 2008, para. 3; Thomas Lubanga Dyilo, ICC-01/04-01/06-951, Prosecution's
submission regarding the subjects that require early determination: trial date, languages to be
used in the proceedings, disclosure and e-court protocol, 11 September 2007.

40) Thomas Lubanga Dyilo, ICC-01/04-01/06-951, Prosecution's submission regarding the subjects
that require early determination: trial date, languages to be used in the proceedings, disclosure
and e-court protocol, 11 September 2007, para. 25.
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disclosure and e-court protocol, 11 September 2007, para. 36-37.

42) Thomas Lubanga Dyilo, ICC-01/04-01/06, Decision on the consequences of non-disclosure of
exculpatory materials covered by Article 54(3)(e) agreement and the application to stay the
prosecution of the accused, together with certain other issues raised at the Status Conferences
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non-disclosure of exculpatory materials covered by Article 54(3)(e) agreement and the
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the Status Conferences on 10 June 2008, 13 June 2008, para. 59.
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46) Thomas Lubanga Dyilo, ICC-01/04-01/06, Decision Regarding the Timing and Manner of
Disclosure and the Date of Trial, 9 November 207, para. 6.
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the Status Conferences on 10 June 2008, 13 June 2008 para. 42, 43.
48) Thomas Lubanga Dyilo, ICC-01/04-01/06, Decision on the consequences of non-disclosure of
exculpatory materials covered by Article 54(3)(e) agreement and the application to stay the
prosecution of the accused, together with certain other issues raised at the Status Conferences
on 10 June 2008, 13 June 2008 para. 71.
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with certain other issues raised at the Status Conferences on 10 June 2008, 13 June 2008, para.
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50) Thomas Lubanga Dyilo, ICC-01/04-01/06, Decision on the consequences of non-disclosure of
exculpatory materials covered by Article 54(3)(e) agreement and the application to stay the
prosecution of the accused, together with certain other issues raised at the Status Conferences
on 10 June 2008, 13 June 2008 para. 72, 73.

51) W72, ZFAFAEAY, dhedAl, 2008, 138%; Thomas Lubanga Dyilo, 1CC-01/04-01/06,
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certain other issues raised at the Status Conferences on 10 June 2008, 13 June 2008 para. 94.
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Lubanga Case of ICC and Prosecutor's Obligation to
Disclose Evidence

Lee, Yun Je*

The International Criminal Court Statute was signed on 17 July 1998 which
is the first permanent international criminal tribunal in the history. The ICC
Statute Article 67(2) provides for the Prosecutor's duty to disclose evidence to
defence. It reads as follows: in addition to any other disclosure provided for in
this Statute, the Prosecutor shall, as soon as practicable, disclose to the defence
evidence in the Prosecutor's possession or control which he or she believes shows
or tends to show the innocence of the accused, or to mitigate the guilt of the
accused, or which may affect the credibility of prosecution evidence. In case of
doubt as to the application of this paragraph, the Court shall decide. Along with
the Prosecutor's duty, ICC Statute provides that the Prosecutor may agree not to
disclose, at any stage of the proceedings, documents or information that the
Prosecutor obtains on the condition of confidentiality and solely for the purpose
of generating new evidence, unless the provider of the information
consents(Article 54(3)(e)). In the Lubanga case, the Trial Chamber I ruled that
the Prosecutor abused the confidentiality agreement and had been under an
obligation to act in a timely manner to lift the agreement in order to ensure a
fair trial without undue delay. The Chamber decided, among others, that the
Prosecutor would be under an obligation to withdraw any charges which the
non-disclosed exculpatory material impacts upon, if the Prosecutor had in his
possession any exculpatory material which he was unable to disclose and which

might materially impact on the Court's determination of guilt or innocence.

*Associate Professor, School of Law Ajou University
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The Korean Criminal Procedure Law was amended to introduce discovery
system into Korea in 2007. In my opinion, it is really important to emphasize
the prosecutor's duty of objectiveness. The prosecutor shall, in order to establish
the truth, extend the investigation to cover all facts and evidence relevant to an
assessment of whether there is criminal responsibility and, in doing so, investigate
incriminating and exonerating circumstances equally, and after all produce all
relevant evidence to the defence in timely manner including potentially
exculpatory evidence. I believe that the prosecution will fulfil its obligations
under the newly introduced discovery system more and better in good faith when

it recognize its duty of objectiveness.

% Key Word : Discovery, Disclosure of Evidence, Exculpatory Evidence. Rome
Statute, Lubanga Case, ICC, Child Soldier
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