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A criminal law theoritical study of the disobedience to orders
in military criminal law’

Park Dallhyun™

The Chief of General Staff of military can give a soldier who has taken
dersertion from military service, the order to return to military service. If so, the
statute of limitations can be extended the longest term of 25years in case a man
will take the military service in 20 year. This statute of limitations is similar
to the statute of limitations of crime belonging to capital punishment.

So, a constitution petition was appealed. The disobedience to orders of the
korean military criminal code 847 shall be violated against the constitution,
concretely the principle of clearness in the principle of “nulla poena sine lege”,
the principle of a delegated legistration, the principle of excess-prohibition.

The korean constitutional court was decided that the disobedience to orders do
not violate against the principle of clearness, because soldiers or quasi-soldiers
can predict the fair order. But the disobedience to orders shall be violate against
the principle of clearness, because the constitution petition of the disobedience to
orders were continually appealed and new orders can be made. And the korean
constitutional court had decided that the disobedience to orders did not violate
against the principle of a delegated legistration, because it is impossible, perfect
clear orders to enact. And the korean constitutional court decided that the
disobedience to orders did not violate against the principle of excess-prohibition,
because it did belong to a legislative discretion, whether the lawmaker can

sentence a crime a criminal punishment oder an administrative punishment.

* This article is supported by chonnam national university in 2009.
** Professor, Department of maritime police science, Chonnam national university, Ph. D. in Law
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Finally, the korean constitutional court decided that it didn’t violate against the
principle of double punishment-prohibition, soldiers deserted from military service
for the disobedience to orders to punish. But soldiers deserted from military
service for the disobedience to orders to punish shall be violate against the
constitution, because soldiers deserted from military service for the disobedience
to orders to punish will be punished double with one desertion from military
service. In general, the korean military criminal code 8§47 shall be violate against
the constitution. And the korean military criminal code 8§47 become an issue in
the substantive law. For example, it is, whether a soldier deserted from military
service can recognize the existence of order to return. A majority opinion and the
korean supreme court are taking the intent presumption theory. According to this
theory, the intent may be presumpted, if the order of the Chief of the General
Staff to return to military service will be given in the newspaper and
broadcasting. But this is against the theory and system of criminal law. The intent
recognition theory is on the contrary coinciding with a system of the criminal
law.
% Key words : disobedience to orders, statute of limitation, principle of "nulla poena
sine lege", order to return to military service, principle of clearness,
a principle of excess-prohibition, the intent presumption theory, the

intent recognition theory, a principle of delegated legistration.
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