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Reflective consideration in corporal punishment discussion :
Focused on analysis of corporal punishment regulations

Yun, Yong-Kyu*

Education law prohibits corporal punishment(=CP) in principle. The law just
allows it exceptionally. Bases of the exception are 83177 of the Enforcement
Decree of the Elementary and Secondary Educational Act and school rules related
to CP. However, many treatises represent that CP is commonly allowed. They
think CP in school occurs because of 'the clauses of Education Decree and school
rules'(=regulations) above that admits exception. So they insist on repealing the
regulations which exceptionally permit teachers to punish students physically. But
such assertions are the results of misanalyzing the regulations because these were
made in such a picky way that we should say, on the contrary, they emphasize
prohibition on CP. The exceptional approval range is extremely narrow and its
measures is light. Besides there is a right for students to claim other sorts of pun-
ishments instead of CP. We must not let it pass.

Nevertheless Ministry of Education did not rebut the argument for the repeal,
they revised the Enforcement Decree above and enacted 831(8). It happened be-
cause they did not thoroughly read former §31(7) and CP school rules. This
means Ministry of Education's ignorance of the normative character of school
rules. In other words, school rules related to CP were neglected in schools.
Therefore, 'school CP' appears not because of the regulations themselves but be-
cause they did not analyze and carry them out. In this aspect, 831® is un-

necessary legislation, and also shameful legislation which laid a failure of CP ad-

* Professor, Kangwon National University School of Law
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ministration on the regulations with no certain reasons.

But all the debates on CP that have continued until now have overlooked this.
The purpose of the discussion is to kick out CP without confusion of guidance
on students. In this sense, the revision of the regulations above and enactment
of so-called "Student Human Right Ordinance” by some regional Offices of
Education are not accurate solutions. What is important for us is to analyze exist-
ing regulations earnestly and apply them. But more urgent matter is to prepare
alternative rules that could replace CP and make them familiar with teachers and

students.

< Key words : corporal punishment, legal analysis, student human right, National
humanrights commission, Convention on the Rights of the Child
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