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73R =[sKneurocriminology) 5 A= A-FYS AEsIoich Wotake] A4S

A7 & Neurolaw)& & A4s9ich

“A7 s sHNeurolaw)™)-2 W& 23} 7]Zo] AAeA dre] Ankg wes
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ke A, st Alslalele Walsh EelskEEEA), W Sl A3 deickls
olEF & et I AT ¥ Alzdlel AR WS AWkl e &Sk A
drloz e, WA PEol tfgt W A s S
3) 7154 A7 oﬂ‘/“%(Functional magnetic resonance imaging, fMRI)& &<
FE AABle W] EFE SHsk= HAE, TMRI HloH 249 Hﬁb
B B Fshe A Alols] Aaue zl she Aolw, Pt
(Positron Emission Tomography, PET)& 3]st AP —s}u}g AR sl WAL
FAULE AU RHEE Ao T T HAA B &3 BPIE o150l olF 29
AW RIS dolr= WPES ALgElH, A7]¥9)712(Electroencephalogram, EEG)-S o] 712
ol 5o vle] EHlol RAs Aol o) wlAHH o= 2t A)AEs} B v)E et
fMRISE PETE 4213, 21417 g ad o) 574 wns) A4HESo] %5t 1 Anz
vehhes dluA] &r (pkes) | "olo] O B2 FThE S4ske Ao, A, v
A pel)z} wlas) fojuld BAsE vehherte Slshs zielolch Arid i, 3 7k 7
2 24, A AN sl 24, AARE ARAE A, A8 s o reddol
olg 7Pssbl Bk k.

2

~

1=
o,
[ot
]

i
gk
o,
ot
Loy
A=)
>~
>
B
N
N

oﬂ,r
2

5



“Neurolaw” 2| 7|2H71Q} A =7 518M « 93

M2 ERES] o] Al gl A “71o"2 =8 Hul & shelrh e 59
FIAI= oFae R v=ollAs 2 HiE ettt AR FHz=Ig 7

of B4} oFE Q1= AREZE WIS o] SxiRte] majoluAld Ha A
o ¥ AAeeA AL of|slnt 7 Ams|el 7]elekxo] neuroimaging
2712 s 98 wenh guolhe] @AH 8w AT wEs] Uehta 9
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Aoz ATtelE MEAILR E)ste] ¥ AW S e RSl

7)Z3t0] 2008130] k12 3 VAL W vk ek o] P4 fABA FAR
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Fub AR A} vyl Alolx|(Phineas Gage)Atell e, AR QIS £ #HS o HFeel
FE, A8, F5 IA, =84 e 22 139 Al VeS 98 EE 5-4%1 ATE Fa st
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5) tjEzox 20099 obsst) ¥ 715 WA A= Aol Utk
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Zlee A Aow, 9Rdon “geiE F7k BT ARSAW dodo
“Ewa peigo] 2AE 7hs Aol s Z7E WAL Utk 2715183}

Hom AN BAAe] LA A DAL 43 2 BAR WA 2

o FTH) = GAREO|S Hshe Ate] WA A0 AR HY TA
51 Wiek el #shn, b 710 S S A kel e

el 15 WA AT SO Yo Lt g ol
2 BAloh 2 WEWSIeL BaAE 2ol

o) Tstol, AERIZE Aol M EFT of

Ak gapbe 1% ]34 ﬂJWE—

2w Qe Qe e B 98] AR T Flolt AumnA FHow
9 gtgﬂuq, z‘q—z 1047} 71 o]& wlwrl AaHow %7}3}1 ek
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S A0 4o SeSES sk itk webA ARAR A Bk Z
o AR SIukS SASHE A9 S8 EE), oS Sl AT FA7 1Y

ol ks A Hlojxl A9 gavt ARt GAFA AR AR guke:
sdsl] Sle At Aste, g ol TAE AREA) oiek WA gelA v

ez Mo

10) @=e] e BE Aol 54 2354 8olof oulE siMsk=t ol 8HeT, *é%ﬁdmo}
= G “ATR(1998)” A3 BE HYdl FelHH U At ol A 7R

A Aol BEol thek FHPtel webd A8 ofF-E Fastal Jltk dE Eol, FHs
T P Al AhE Yo uiREe JEgEe] JA Yorg, s W Pd—% *ualf&
FAREC o3 e el 7xgich weba] Aol Aldd Abdo] Y
2 AREL 2o e Aol 74EE 7HAA Ek

11) Hollington v. F Hewthorn & Co. Ltd. [1943] KB 587, 594.

12) Police and Criminal Evidence Act 1984 s.78.

13) Claydon, L.& Catley, P., “Neuroscientific Evidence in the English Courts”, in: International
Neurolaw-A Comparative Analysis, Springer, 2012, p.305-328.
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Ao A5E AWe ATE A% AW A BAPSUAG 94 B
oke u| Aflolu} AR 27 50 AR @Ho] ok A9 FHssith
A= FARIHoIA o) MRI, CT(AE B3894) Ei EEG 577 3183
Ao e Arelo] glel 7 B2 WA Hsxe] AEE HHEAS] A7t
Aak AsA JEL g8l AN)e} Bl Baele) uEye AEs] e
Mz Tshd WM £717) 518 A9 o]F, 1985 EEG Aql $7)7h Aw

r 1

o

Lamb case) =|gick. 201041 wxbel A Uoluh ARkl 2xe] o At

B AFS ) Mol HHWA T/ BREES TS AU} FAZ
AT ARAD] Glgitk o] A A7 FA] g 1 ZA19] Fakel et
W] b BES uhgaitks Hak A7 %744 dlolelE shagel glotA o
¥t 72lel 7

gAY oll Ttk o] A7IE AFlA B 278 719 580 F 10d
b S7FEAIE Bolal Slrk i Aol Wy gale] ldiths AL US| s
A ¥ A7 ZAZ o] &3 A1#|,10 MRI = CT A7 277} XH%OHH !
o] Al#de Frigtell oA Egel ke HsiE viRl ofst glel Asi7t
AXE AR 7 EAREC

AW HE SAE F3l FE viAE FEskE AR, A% FRA £
& W w37E ARl Higt 710jo] fltke AL dSshdA, ‘SFE Y| Tks

WAIEE 4 gl rlH e FslwA, EEG A7 Z79} CT A7 27

14) Hill v. Baxter case [1958] 1 All ER 193.

15) R v Mohammed Sharif [2010] EWCA Crim 1709.

16) R v Hanson case [2005] EWCA Crim 1142.

17) R v McCann (Patrick) case [2000] WL 1918514.

18) R v Roach case [2001] EWCA CRIM 2698.

19) 22} HFFE L AAFol= Bk 2006\ d] A 7HHEA oF 45E s CT
2705 A7} 3-&%F AFZ(Carr and another v Thomas case [2008] EWHC 2859 (Ch)) ; o=
=3 #es CT 27%7] 3|8 Apzi(Scammell and another v. Farmer case [2008] EWHC
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PAAAAN N E are A7 Wet Hofe] Hut BAAARS WEAAHoR
A3k am. sme Fa) WA WS sk Beagmr) vie 2z,
T “HH =} o] W3F HE(The Offender Management Act)”-& 12

e Ao AHEAATE 7 ERE Aol A 'A7] i
£ 0 A o)ns) s FYEDS Ttk F HES A282204] 4 7
q Ze| ez zpe] A go] Batol, H292)0] Felrefmo] Hajel
1 Avte] aviet pIstol, AF02W)e] Bl ez pyol A EEE FA9] FAt
S L EERE L e S DAL

1100 (Ch)).

20) Zol58y) Besle] H 270 FAE 383k Ao, Sutton v Sutton case [2009] EWCA 2576
(Ch).

21) Jones v. Griffith case [1969] 2 All ER 1015.:= =}2le] vzt Q1elo] o] A AEx} Alare] oJ3k
Aolgh= 42 98l 7719 EEG 7]% A% ; Meah v. Mcreamer case [1985] 1 All ER 367.&=
Meahe] £21 47Zo] A5} Al <13 A2 AFPed wiolehs 21 4Zs7] 93
W 20 A AA.

22) Airedale NHS Trust v Bland case [1993] AC 789.2} An NHS Trust v J case [2006] EWHC
3152 (Fam).&= CT9} EEG &7 A= dixgd &A4s o7s Prt

23) “The Offender Management Act(2007)” Part 3 Other provisions about the management of
offenders - Polygraph conditions for certain offenders released on licence : 28. Application of
polygraph condition, 29. Effect of polygraph condition, 30. Use in criminal proceedings of
evidence from polygraph sessions.

24) A28z 7PE B4 AR (R 2o YEE JHA)E AAE HARk 7] digte] 8
ag= 7“}— &1-8-3kaL Qlrk(sec.28. (1). &<lrel #Hste 54 Ay vk SAs= ¢
¢l EE)adZe Al28xd ddshs AHFAE AAE Aol tlaixe AR, Felag=
Hl2EQo H&e yHxprt /Pl 218 w21 Qe B 7R 7R 9t "R #Evt
NAHRA=AE Belstr] Agk Aot} thidabs 7M1 GAl 184 m|wto] opd zpolojo} Tk
A3t girksec28. (2). Pad A% 20039 FAAPHel 3] e AolAlw § Eeaw)

X z3lo] -g-Hrsec 28. (5)).
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ol Spol eldlol S Felez AP AR ABAE Tolok

(sec29. (1)). FelelZ FARe /1% 2 %2HS THSHA AUrksec29. (3)).

26) AL Feladz Aol £EY oW 14 e Aeld W P 932 B
YrhaFAd AHeE 5 ek e



98  HAIHAAT H23H MAS(EF M925, 2012 - H2)

A G0l RIAPIAS Y7t MRI 24 ZFaWER] olofof gttt w27}
U2 A2 WA AgRst S 3840l Al UEhtar Sl FAREE| oA
o Hel= ot & 5 AN W AW S FAZE BEIRh ARdAlo diet
hate] AAo] HAHel S nlZichs 14 %AW 0] BAYGS EAsict o
o] PAPHAL PAPIAAE A TRsEA 7o) diat 7AQle] s Wl
o] 7=l gt Hste] 235 Holal glom, HHsHA AleEolAl= Al
AE SA9 SAs disl “HE 19319 AgkAl(the Law Commission’s
recommendations, 2011d)” oA 7 ‘AT AZAL TS shojof sicka H
29)skar Qlom, FAHY FARE Q1T AL FA9 AR B A E=3
FHIBEAL ek F=9] AWM S7= dulsll 7t A5 tbA Sl A

2. 0|2 SAKHEOIA 2] Neurolaw 72} S7{H

A7 Neurolaw) 7l o] Hbx|el mol A 2 we el (zﬁ- Avpsat
AR F750] WA 7% slgue] WA ek eAde] M o 1
& ZoAA 74 9 u}. mls APEEE 20109 AR S7)9k gist] ofn)
L Al o] mae Mustelrh 1 shks, ZAMelA 715E A7) EE A
(MRI) 75wetxo] 572 22w sl8a wﬁ%wm 2 i o2 A
SliL ofol S 77ket W<(Grady Nelson)o] tigt Aol s WAl 588 s
w|THGEEG) F717} 7o) RAowm slofst Aow gE WA, Ul s
£ AR ¥ Aol ojs) Yol HAE waRolth. A4t Z9] 58
olu] w3 wgo] Falolct.

nlol A Al7Aakele F71e} welEl Ajwe] 4 20063} wlwet ) 2009
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27) Laycock v Lagoe 40 BMLR 82, 89.

28) R v Gwaza case [2009] EWCA CRIM 1101.

29) Law Commission Consultation Paper No 190 Part 6.
30) United States v. Semrau 2010.

31) State v. Nelson 2010.

32) Graham v. Florida 2010.
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33) 2000 olef A7FHE}E Asle Wt
Ate] 2007 o) el SeA|ellA 21733
empirical study of brains and genes in
2011 #H=x.

34) “Ha} AA7E ZFe](courses in Law and Neuroscience”Z 7§33k wj= 23S Vanderbilt
University, the University of Colorado, Georgetown University,Mercer University, the
University of San Diego, Temple University, Tulane University, and Yale University o],
2w Yo} tis(The University of Pennsylvania)e ¥W3ALS didoz gt A48 HE7te]
(Intensive Summer Institute in Neuroscience)Z 201271#] 437t 73] a1 ok

35) Jones, O. D. & Shen, F. X., “Law and Neuroscience in the United States”, in: International
Neurolaw-A Comparative Analysis, Springer, 2012, p.350.

36) The McArthur Foundation Research Network on Law and Neuroscience (http://mww.lawneuro.
org/index.php)

37) Al Wold Aw ZeAE 9l A7
23 A= v A9 5
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W ARG A g0 ol BASS sk A% BT Hud /15
T QA R AR, ZAze] AR A S84 mEt 39 Bee ok

Q1= Alejo|c}.39)
FHARFAA A A ] A0 S = xJi%}DH:]](Iiability phase), °F3& thA|(sentence
phase), E= 7 oA HAAOA A EZITh 72 et TAef sl Hol
T‘ﬂé 91af,40 Tejar X5k YroflA] ofAE WofuRl w111 o] Aol AR

< 91D B W YA AEe] SEEoRh FREACAME 1Es
ﬂﬂleo}ow SFHES Zol1 o2 AT WA FHE MRS Ao
A, 13 AFolA B e el ] GAEA7} AEE oA

fMRI 7308 wh2) 5719) 318-490] hat Daubert 7] 3ty 2z HE=sk Aok

O AFAM A AAE YTk b= dAHF e Daubert E(Daubert standards)-&-
ofwA AlATSHA ZA o] 283 Relrte] Bte] AAE IMRI ZA o] A=
doll i) theHE 2] met v 7hx 279 HESlen: WY IMRI A3l
W) EA] el 2L 2 FEE|oL) 35} 47 FEEH) Bate] A %
AT 7022400 whet A B4F 5 ok wusiolck

39) Z27] Hltlo Aol tF =E3 Fade] TAAR AL @ WEAe] b o B3 Ay
7] 3go] AEH ALA(Entertainment Software Assn. v. Blagojevich, 2005), = =71 Z77}
AER} AFR 91E FH o)ate] Ax Atk 9 &]-R-F ARA(Fini v. General Motors Corp,
2003), A TeETAZTE A He AAS Fojaele] 47 ZHe gla ¥ A7 A
Al%38F ALA(Boyd v. Bert Bell/Pete Rozelle NFL Players Retlrement Plan, 2005), ] ujjuj
HH ZAAA AL s B AAT-5ES AFE] et ¥ 20 SAE A&
A}z(Van Middlesworth v. Century Bank and Trust CO, 2000) SollA] A1733}stE7] 9] &) o2
7} the] Ak

40) People v. Weinstein 1992.

41) People v. Goldstein 2004.

42) Oregon v. Kinkel 2002.

43) Coe v. State 2000.

44) United States v. Semrau 2010.

45) 1. F3f o]0l Vo] HSE F AL HFHATA, 2. B o]0l 7I=o] ' A8 ol
Hage] AE WkeA], 3. ARE W QFIsA T A oFEY Ve FE-S
SAlkE BFol A B FAIHIL JEA, 4 B3l o]2out Teo] AnbH o T FIA R
B wolEogis=x] So] fMRI ARANER] Z75Hd 8] AE =)

46) vl IE7ATE 702200 whEw, Wl 7gele] (1) Bo FAol FRe Abdont Bekazol
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47) People v. Weinstein case(1992)ol|x] ¢}o]ZE wAkslal APtz $45h7] 2siA 0}—.1—]-15 A o
2 J30 IR (Weinstein)2 Halg <178 f‘s} A PET SAR A2l%ol T35S sk,
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48) Nadelhoffer T, Bibas S, Grafton S, Kiehl KA, Mansfield A, Sinnott-Armstrong W, Gazzaniga
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63) Polyn, S.M. et al., “Category-specific cortical activity precedes recall during memory search”,
Science. 310, 2005, p.1963-1966 ; Norman, N. A., Polyn, S. M., Detre, G. J., Haxby, J. V.,
“Beyond mind-reading: multi-voxel pattern analysis of fMRI data”, TRENDS in Cognitive
Sciences. 10, 2006, p.424-430 ; Vickery, T. J,, Chun, M. M., & Lee, D. “Ubiquity and
Specificity of Reinforcement Signals throughout the Human Brain”, Neuron. 73, 2011,
p.166-177.
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Neurolaw research of mnemonic process and its legal validity

Son, Jiyoung' - Han, Sanghoon”™

The growth of cognitive neuroscience, the scientific study of connection be-
tween brain and mind, has allowed interdisciplinary research among various fields
of studies, and also established the basis for application of neuroscience in the
justice system: Neurolaw. The legal applications of neuroscientific research on
memory has become a topic of great interest, and a growing number of literatures
on memory and deception detection, suggestibility, and conformity has been re-
cently published, internationally. However, the topic should be approached with
caution since neuroscientific research on memory cannot yet fully integrate into
current justice system.

While a caution is needed, it is not to be doubted that high increase in effort
for neurolaw and growth of knowledge and literature will develop the validity of
the field, and it will also cause changes in our criminal law system in near future.
In preparing of the change, we examine the connection between criminal justice
system and cognitive neuroscience focusing on “mind” component of human be-
haviors, and also emphasize its application and legal validity as currently em-
ployed in the United States of America and the United Kingdom. We then also
discuss the possibility and legal validity of brain-based analyses based on cogni-

tive neuroscientific understanding, after examining recent researches of the field.

*Yonsei University, MEST-NRF Research Professor. This work was supported by the National
Research Foundation of Korea Grant funded by the Korean Government [NRF-
2012S1A5B5A02024725]

**Yonsei University, Assistant Professor. This work was supported by the National Research
Foundation of Korea Grant funded by the Korean Government [NRF-2012S1A5A802468]
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