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Consummation in Larceny in case of Tree-theft, and

Criminal Law Policy

Moon, Young-Sik

It's commonly explained that the time of consummation in larceny is when
offender acquires new possession of a target. However, in specific case, whether
offender acquires new possession of a target or not will be determined by taking
into account the nature, shape, and location of a target, in accordance with the
rule of thumb. If a target could be carried out easily, just to pick up it by hand,
larceny would be consummated. But if a target is difficult to carry out because
of huge size and heavy weight, when offender have completed at least loading
it, larceny would be consummated.

On 23 October, 2008, Supreme Court decided in case of tree-theft that
preceding offender acquired new full possession of a tree, when she grubbed up
it, and larceny was consummated. But | think this decision was unreasonable and
unacceptable. Because the tree was difficult to carry out for huge size and heavy
weight, and so when offender have completed at least loading it into her
automobile, larceny would be consummated.

It's proper that defendant 1, who planned to commit a tree-theft, and grubbed
up a tree, is guilty of the criminal attempt of special larceny in Article 3312.
Defendant 2, who joined the crime during the act of running the tree-theft, should
also be punished in Article 331(2). Because defendant 2 shared the essential act
of running at the scene of crime. Such as the position of Supreme Court in this

case, although larceny was consummated, if Supreme Court should acknowledge

“ Professor of Law - Attorney at Law, University of Seoul Law School
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the concept of the 'ending' of the crime, defendant 1 is guilty of the criminal
attempt of larceny in Article 329. Defendant 2 could be punished as an accessory,

who aided and abetted the commission of the crime by defendant 1.

< Key words : tree-theft, consummation, acquisition of possession, special larceny,

‘ending’ of the crime
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