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The enlargement of the protection of prior warrant on the
requisition of personal informations by the criminal
investigation agency

YOO Jusung*

The right of privacy is protected in Article 17 of Constitution. This fundamental
right may be restricted by law, if necessary, according to the national security,
the public welfare and the maintenance of law and order(The paragraph 2 of Article
37 of Constitution). The paragraph 3 of Article 83 of Telecommunications Business
Act stipulates that The Telecommunications providers can offer the user's name,
social security number, address, phone number, ID to the criminal investigation
agency who requests the personal informations for the purpose of criminal
investigation. In recent years, it's however criticized that the criminal investigation
agency requests the personal informations too awful and telecommunications providers
are offering 'mechanically' the personal informations to the agency. To reduce this
abuse, National assembly has introduce a bill to apply the warrant system for the
procedure of requisition of personal informations. In 2012, the Seoul high court
sentenced that NHN (telecommunication company) compensated for an users who
brought an action for the invasion of his privacy. Since this sentence, telecommunication
providers have stopped offering the personal date to criminal investigation agency
without the warrant.

It is certain that the warrant mandated by the Constitution, is important as judicial
control to protect the personal rights from the misuse of power by law enforcement.
But it’s not reasonable to believe that the warrant will resolves all of the problems

concerned with the protection of the fundamental rights. Even if the current protection

* Ph.D. of Law, Professor in Police training institute
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of prior warrant is enlarged to control the process of requisition of the personal
date, the effect won’t be desirable in order to harmonize effectiveness of personal
fundamental rights and efficiency of the criminal investigation. That’s the reason
why it is necessary to find an alternative way for the best harmonization. This
paper, being cautious with the excessive dependence of warrant, tries to introduce
some alternative controls against the abuse of investigational power and the invasions

of the right of privacy.

% Key words : Criminal investigation, personal information, warrant,
telecommunication business act, right of privacy
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