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1) Peron(ZHA 9), 1990 79 6d SLAEFH 1] o] FHA AzELdo) dlgh BRI R
A4, H5H3 A8, 1994, 230,

2) o]2 ul AR 2Jgt 7 g =olct. Aol tigk AAE AL FE, BEA
Ao xR AITARA ZAAWE, A 257 A3E 1329 ol8); o|F3], ZZ|Au]e]
o3t e dHaxddt s, AT A32A ARE, 559 osk FE.

3) iz 2007.4.26 A1, 20075235; 2007.11.15 A3, 2007%6075; 2007.10.26 2131, 200754702;
2009.1.30 4131, 2008%6950.
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6) Puppe, Anmerkung zu BGHSt 37, 106, JR 1992, 30% ©]3}; Schonke/Schréder, Strafgesetzbuch,
Kommentar(#|173), § 47 Rn. 3; Weiler, Kausalitdt- und Téterschaftsprobleme bei der
strafrechtlichen Wiirdigung pflichtwidriger Kollegialentscheidung, 1996, 155%.

7) BGHSt 37, 106; Beulke/Bachmann, Die “Lederspray-Entscheidung” - BGHSt 37, 106, JuS 1992,
737 o]3}; Deutscher/Korner, Die strafrechtliche Produktverantwortung von Mitgliedern
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kollegiar Geschiftsleitungsorgane, wistra 1996, 327 o]3}; Eidam, Straftiter Unternehmen, 1997,
14%1; Hilgendorf, Fragen der Kausalitit bei Gremiumsentscheidungen am Beispiel des
Lederspray-Urteils, NStZ 1994, 561% o]3}; Kuhlen, Strafhaftung bei unterlassenem Riickruf
gesundheitsgefdhrdender Produkte, NStZ 1990, 566 ©]3}; Schumann, Rezention von
Schimdt-Salzer, Produkthaftung, Band 1, StV 1994, 106 o]3}.

8) Nappert, Strafrechtliche Haftung von Biigermeistern und Gemeinderdten im Umweltstrafrecht,
1997, 517 o]3}; Scholl, Strafrechtliche Verantwortlichkeit von Gemiende-, Kreisriten und
Mitgliedern der Zweckverbandsversammlung im Umweltstrafrecht, 1996, 166% ©|3}; Rotsch,
Individuelle Haftung in GroBunternehmen, 1998, 121 o3} Z=.

9) Puppe, Anmerkung zu BGHSt 37, 106, JR 1992, 30 ©]3}; Sofos, Mehrfachkausalitit beim Tun
und Unterlassen, 1999, 1579, Roxin, Strafrecht, Allgemeiner Teil, Band I, § 1 Rn. 18; Hoyer,
Die traditionelle Strafrechtsdogmatik vor neuen Herausforderungen, GA 1996, 160% o]3};
Weiler, Kausalitéits- und Taterschaftsprobleme bei der strafrechtlichen Wiirdigung pflichtwidriger
Kollegialentscheidungen, 155%.
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10) Baumann/Weber/Mitsch, Strafrecht, Allgemeiner Teil, § 29 Rn. 83; Jescheck/Weigend, Lehrbuch
des Strafrechts, § 63 II, 1 ©|3}; Lackner/Kiihl, Strafgesetzbuch mit Erlduterungen, § 25 Rn.
10; Kiihl, Strafrecht, Allgemeiner Teil, § 20 Rn. 104; Roxin in LK-Kommentar, § 25 Rn. 173.

11) Beulke/Bachmann, 9]¢] &; Eidam, ¢]¢] &, 13%; Hilgendorf, ¢]¢] &; Kuhlen, $]2] &, 566

o]&}; Ransiek, Unternehmensstrafrecht, 1996, 61'H; Schumann, ¢|¢] &, 1064 ©]3}.
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13) BGHSt 37, 106, 114.

14) BGHSt 37, 106, 130.

15) Dencker, Kausalitit und Gessamttat, 1996, 168%; Gropp, Strafrecht, Allgemeiner Teil, § 10
Rn. 94; Jakobs, Strafrecht, Allgemeiner Teil, 7/84, Jescheck/Weigend, ¢]¢] |, § 63 IV 2;
Roxin, 2F¢] Kommentar, § 25 Rn. 214; Sch/Sch/Cramer, Vor § 25 Rn. 110; Schwab, Téterschaft
und Teilnahme bei Unterlassungen, 1996, 52%; Stratenwerth, Strafrecht, Allgemeiner Teil I,
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delikte, #2%H(1988), 189 o3}

19) Kiihl, Strafrecht, Allgemeiner Teil, § 20 Rn 100; Lackner/Kiihl, Strafgesetzbuch mit Erlduterungen,
§ 25 Rn 9.

20) Jescheck/Weigend, Lehrbuch des Strafrechts, § 63 IV 2. H|$23F 71| 2 Gropp, Strafrecht,
Allgemeiner Teil, § 10 Rn 93.
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22) BGHSt 37, 106, 129.

23) Gropp, 912] A, § 10 Rn. 93; Jescheck/Weigend, ¢12] 2, § 63 IV 2; Otto, Grundkurs Strafrecht,
Allgemeiner Strafrechtslehre, § 21 Rn. 12; 72 o], Titerschaft, Mittiterschaft, mittelbare
Titerschaft, Jura 1987, 2461 ©|3}.; Roxin, Taterschaft und Tatherrschaft, 3559 o]3}; Z-& o],
oko] Kommentar, § 25 Rn. 201 ©]3}; Rudolphi, SK-Kommentar, Vor § 13 Rn. 37 °]3};
Sch/Sch/Cramer, Vor § 25 Rn. 77 ©|3}.

24) Dencker, Kausalitdt und Gesamttat, 1996, 172% o|3s}.

25) Roxin, 9]2] 2|, 246,
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26) Beulke/Bachmann, 9]¢] =, JuS 1992, 737% o]a}; Jescheck/Weigend, 12| 2, § 64 IV 5, §
63 IV 2; Jescheck, LK-Kommentar, § 13 Rn. 58; Lackner/Kiihl, €]2] &, § 27 Rn. 5; Maurach/
Gossel/ Zipf, $1¢] 2, § 47 Rn. 108 o]3}.
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27) Baumann/Weber/Mitsch, Strafrecht, Allgemeiner Teil, § 22 Rn. 74, § 29 Rn. 90; Bockelmann/Volk,
Strafrecht, Allgemeiner Teil, 204; Bottke, Mittiterschaft bei gemeinsam fahrléssiger oder
leichtfertiger Erfolgserwirkung, GA 2001, 470 o]3}; Freund, Strafrecht, Allgemeiner Teil, § 10
Rn. 170; Gropp, Strafrecht Allgemeiner Teil, § 10 Rn. 82a; Puppe, Wider die fahrldssige
Mittéterschaft, GA 2004, 133 o]3}; Jescheck/Weigend, Strafrecht, Allgemeiner Teil, 573, 655
W; Kindhiuser, Strafrecht, Allgemeiner Teil, § 38 Rn. 55.

28) Bottke, ¢J°] 2, 471 o|3}.; Baumann/Weber/Mitsch, $]¢] &, § 21 Rn. 74; § 29 Rn. 90;
Giinther, Strafrecht: Wer war der Tater?, JuS 1988, 3689, Jescheck/Weigend, 91| #, § 63
1 3; Lackner/Kiihl, $]2] 2, § 25 Rn. 13; Maurach/Gossel/Zipf, $12] 2, § 49 Rn. 107; Roxin,
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Legal Responsibility for Decisions by the Board of
Directors of a Corporation

Kim, Dong Lyoul

At the present time, in the case of a highly organized enterprise, a large number
of illegal decisions are made systematically by a formal mechanism such as an official
board of directors, rather than by the business owner or by the on-site supervisor. A
member of the board of directors, as an individual of the large group, may avoid
being directly responsible for the decisions. In Germany, there have recently been
lively discussions about the possibility of considering the guilt of the participants in
a joint decision involving corporate crimes. Because boards of directors make various
types of decisions, such as active participation/intentional negligence, and deliberate
offenses/unintentional offenses, it is advisable to have segmented investigations
according to each type rather than to apply the general theory of co-offense.

(@D In the case where board members intentionally make joint decisions that produce
illegal results through prior consultations in order to produce certain results, the
individuals who participated in the decision-making process are liable as accomplices
due to the acknowledgment that they affect the resulting decisions together with other
members. Even when there was no prior consultation, it is reasonable that all of the
individuals admit their culpability as accomplices, because they were aware that they
were not only ready to accept the decisions, but also jointly responsible for the results
caused by the decisions. (2) In the case of intentional negligence in a majority-vote
decision where members deliberately decide not to perform required acts that can
prevent unlawful results, it is debatable whether intentional negligence should be

regarded as a co-offense. Even in this case, the Supreme Court regards intentional

* Dr. jur., Konsul beim koreanischen Generalkonsulat in Frankfurt am Main
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negligence as a co-offense because of its intention. Based on the theory of obligation
offense, intentional negligence is preconditioned by the guarantor’s particular
obligation, and thus if those with the particular obligation intentionally neglect to
fulfill their obligations in collusion, it is reasonable to consider them as accomplices
in a co-offense. According to the theory of functional act domination, in which each
individual member plays their mandatory role in consideration of the overall scheme
of the offense, the fact that the negligence brought by these individual members
affects the final decision can explain the establishment of co-offense. (3) In the case
where individuals contribute to the problematic joint decision without the intention to
do so while overlooking that possibility, it is debatable whether negligence should be
established as a co-offense. Many do not regard negligence as a co-offense for the
reason that joint planning of the offense is lacking. But, the law only requires “unity
of action” to establish co-offense, and thus from the standpoint of “collective conduct
of decision-making in violation of duty of care,” it is possible to regard negligence
as a co-offense. (4) In the case where members, without prior consultation, merely
refuse to perform required acts that can prevent unlawful results, if they previously
had reviews, discussions or reports regarding the issue, in consideration of the internal
circumstances of the company, co-offense can be established on the basis of their
actual working relationship. Even in cases where there were no prior discussions in
any manner regarding group-decision making, it is possible to establish co-offense on
the basis that the board members, as guarantors, have duties to prevent certain group

decisions.

+ Key words: Gremiumsentscheidung, Unternehmenskriminalitét, fahrldssige Mittéterschaft,
Mittiterschaft bei Unterlassungsdelikten, Lederspray-Urteil
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