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D.D. Woods, N.G. Leveson (Eds.), Resilience Engineering: Concepts and Precepts. 2006, 56
olal Iz, Z4zte] At FEdl sk Aol thskedr= oAt E. Hollnagel, “Risk + Barriers
= Safety?”, Safety Science, 46, 2008, 229 *=

1m



106 * SAIHMAT 1253 HM3E(ER HM995, 2014 - 712)

e FL& el glolAl del AgET Ut Reasond] A1 M= w
(Swiss Cheese Model)& Afto] tj4=0] flolo] FEO2 2-g5to] Walet Zujof
AFTTHE He ABHOR ofafe 5 UwS =EEI ofef 1YolA Tl
wel N2z Bdse] gt ApEAC & Aol WASH: A& WS 95t
of ¥ WE o] u(barrier) JuIFIk0) Thro] o] EAsH: Ae A
289 SIHBEL F1sA0R Ratslo] SayEv], el AUSLE YA S5
of g SIFANTEIL FAE O] Y-S EhITh en WY FHe g
Wujo] 917, B, 714, 227 0F SO oste] 2ukE 255 ohish
H9ee ojulaik

rPN m

Qg 1 A%A X= 2™

= chse]
o Ax|Ejo] gi7le] 29124 A= melo|A XHLJEFL olojA]7] Slatof s ofi
ShLke] el o] WAISH: Zlomi REska Foldl A= 27 Mo Fo| &

Ajstolof e molzeh ofi shke] 2|2 22t Fo| WARITHL Stolw Holw
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Criminalization of Human Failures And Accident Prevention

Kim, Ho-Ki*

This Review explorers some questions about the criminalization of human
failures which occur in socio-tecnological systems, namely whether human errors
and violations resulting in disasters should be regarded as a serious criminal
offense, and whether more severe punishment of errors and violations committed
by practitioners such as pilots and captains (sharp end) would contribute to
preventing future accidents.

Although sharp end mistakes and violations normally play a significant role in
accidents, they are neither necessary nor sufficient causes of an accident. Errors
and violations committed by those at sharp end would lead to disasters only when
they are combined with latent conditions on which those at sharp end have
usually no influence. According to the traditional “Herrschaftslehre” in the
criminal law, an actor is responsible only for the event that takes place under
his/her control. So the argument that Individuals at the sharp end should be
punished severely when accident are caused by their active failure cannot be
justified. Moreover, considering that accidents in socio-technological systems
occur when multiple defense barriers fail together, it cannot be expected that
disasters would be effectively prevented through harsher punishment of those at
the sharp end.

According to the study of safety science, errors and violations are an inevitable
part of the complex system in which they are generated. “A world without errors
is closer to fantasy than reality”. Human failures do not mean the failure of risk

management of a complex system. Rather, they should be regarded as information

* Associate Professor, Law School, University of Seoul



Mol ZiFxel JRI0py|Xlof thet Set Fol FutE St MY Jisd ¢ 125

which is indispensable to make a system more reliable, even when it is
unfortunately associated with negative consequences. So the criminalization of
human failures that are made in socio-technological systems with no criminal
intent would not contribute to prevent disasters, but would interfere with the
collection of safety data and exchange of safety information and increase the
vulnerability of the systems.

Taking the study of safety science sketched above into account, it should be
acknowledged that those who commit active failures that go through holes in
multiple defenses and ultimately cause a disaster are not more to blame than
those who make mistakes that are unnoticed managed away. That accident
actually happened does not enhance the “Unrecht der Fahrlissigkeit” and the
blameworthiness of practitioners whose errors are directly linked to the disaster.

Penal populism calls for a tougher approach on crime, and a tougher approach
on crime is basically based on the theory of negative general deterrence, that is,
the harsher the punishment is, the less likely people are to commit a crime. This
criminal theory has played a significant role as an instrument to protect legal
interest (“Rechtsgut”) for a long time. But safety science tells us that the
mechanism of negative general deterrence may not be effectively applied to
accident prevention. The question, whether or how the criminal law should be
used to prevent disasters in the context of complex systems, should be answered

scientifically, not intuitively.

+ Key words: accident, incident, disaster, Unrecht, Handlungsunrecht, Erfolgsunrecht,
fahrldssige Mittéterschaft, Tatherrschaft, Rechtsgiiterschutz, sharp
end, risk management, human error, human failure, violation,

socio-technical system, accident prevention
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