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prescribed; shall be punished as a court-martial may direct.
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The Problem and Improvement of absent without leave in
Military Criminal Act *

Park, Chan-Keol**

In the Military Penal Law, absent without leave causes problems such as
aggravation of punishment, ambiguity of elements, uncertainty in standard for
classification between criminal and administrative sanctions etc., due to the
specialty of military group’, which acts as the biggest reason for crimes in the
Military Penal Law to continuously cause a controversy of violation of the
constitution. Although it was decided as constitutional, it is considered necessary
to review the absent without leave in the Military Penal Law once again from
the perspective of the principle of legality. In the Article 79, current Military
Penal Law regulates absent without leave having maintenance of military strength
which becomes the basis of combat power and establishment of military
discipline as benefits and protections of laws by regulating as ‘Anyone who
deviates from a workplace or designated place temporarily without permission or
fails to arrive in designated place by the designated time is sentenced to less than
1 year of prison labor or imprisonment, or a fine of less than 3 million won’on
the charge of ‘absent without leave’.

As investigated in the following, however, it comes into question whether or
not absent without leave accords with the principle of legality from the aspects
of elements and punishment. Based on the aforementioned discussion and a
critical mind, this manuscript analyzes actual examples of punishment by

understanding the real condition of absent without leave appeared in the Supreme

* This research was supported by research grants from Catholic University of Daegu in 2013.
** Assistant Professor, Dept. of Police Administration, Catholic University of Daegu, Ph.D. in Law.
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Court and High Military Court, and based on the current condition of operation
of practical work, criticizes ambiguity that ‘Anyone who deviates from a
workplace or designated place temporarily without permission or fails to arrive
in designated place by the designated time’connotes which are the elements of
absent without leave. Next, this manuscript points out problems such as principal
agent, method and subjective elements of absent without leave through
intercomparison, and aims to conclude discussion by suggesting a rational
improvement plan for absent without leave capable of compensating the problems

investigated in the above.

+ Key words: Military Penal Law, absent without leave, High Military Court,

desertion from the military service, ambiguity of elements
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