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The interpretation of Article 308-2 the Korean Criminal

Procedure Code(The Exclusionary Rule)

Ha, Tae In*

Article 308-2 the Korean Criminal Procedure Code provide for the exclusionary
rule. It is enacted that evidence acquired without due process lose admissibility of
evidence. Nevertheless, the Supreme Court and the enormous academic world
contend that it is admissible as evidence by balancing conflicting interests.

but in accordance with the principle of presumption of innocence it can not be
considered substantial truth. Principles of due process guarantee of human dignity
and fundamental rights guaranteed to reflect the objective value system and coupled
with this principle that reflects the system.

therefore an act in violation of the due process clause is impermissible as an
infraction the rule of law and infringement on fundamental rights. because a simple
procedure violation is not related to the infringement of fundamental rights the
principle of proportionality is no room to be applied. Just a violation of the
procedure unrelated to due process clause procedure is shortage of the procedure.
Therefore, the Supplement of the shortage should be judged depending on whether
or not. the defendant's consent or supplemented by other rules of procedure are

possible, can recognize the admissibility of evidence shall be regarded.

% Keyword: Article 308-2 the Korean Criminal Procedure Code, the exclusionary
rule, due process of law, illegally seized evidence, admissibility of

evidence

S0 118 302/ AAKSRY 128 179/ ARKEEY : 128 20

* Professor, Department of Police Science, Kyungnam University, Ph. D. in Law.



