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The question of relevancy in searches and seizures

of digital evidence

Jung Dae-hee* - Lee Sang-mi**

The vast quantity and non-readability of the data of digital evidence kept in means
of storage have increasingly led to excessive seizures and there is growing concern
that this in turn results in the violation of fundamental rights. Meanwhile an
amendment concerning relevancy made to the Criminal Procedure Act that took
effect on January Ist, 2012, seems to reflect an effort to limit such excessive seizures
(of digital evidence in particular, as well as ordinary searches and seizures in
general). The concept of relevancy is yet to be determined but in the context of
search and seizure, if (1) at the moment of search and seizure (2) from the standpoint
of the investigation agency (3) criminal facts provided for in the warrant can identify
with the actual facts of the case or there are grounds to suspect that they are pertinent
to analogous crimes and (4) it is unlikely that one can deny (the possibility or
probability) that (5 they, as evidence in proving facts are insignificant, then
relevancy to the case in question may be established.

Such a matter of relevancy arises not only in ordinary searches and seizures but
in searches and seizures of digital evidence, despite the distinct features of the latter.
The question of relevancy with regard to searches and seizures needs to be viewed
in a sufficiently flexible manner so as to avoid problems during investigation, since
it is difficult to determine beforehand the exact scope of seizure. The same can be

said of searches and seizures of digital evidence.

* Prosecutor of Pyeongtaek District Prosecution Service
** Prosecutor of Gwangju District Prosecution Service
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If, on the contrary, relevancy of digital evidence is viewed restrictively
investigations in pursuit of the truth will be considerably impeded at the cost of
some additional protection of privacy. This in turn will frustrate efforts to protect
individuals from crime. It would be well advised to continue research and discuss
further the appropriate balance between the two interests in order to reach a rational

solution.

% Keyword: Digital, Evidence, Seizure, Search, Relevancy
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