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The Means to Prove The Authenticity in Formation of the
Protocol and Statement

- Revaluation of The Exclusive Rule of Hearsay -

Chun Hyun-wook*

Article 312 (2) and (4) of Criminal Procedure Act state that evidence is admissible
when it is proved by a video-recorded product or any other objective means that
the statement recorded in the protocol is the same as the original stater and was
made in a particularly reliable state even if the defendant or any person other than
defendant denies the authenticity in formation of the protocol. However,
interpretation on the extent and scope of the phrase “any other objective means”
is determined by how exceptions of hearsay principle should be implemented. The
purpose of determining whether hearsay evidence is admissible or not is to pursue
procedural due process and find substantial truth based on balancing conflict interest.
In addition, hearsay evidence itself is not necessary to serve the ultimate goal or
order of Criminal Procedure Act to find substantial truth. Tools are recognized their
own values only when they are used in an appropriate way or contribute to achieving
goals. when it is confirmed that there is fat chance for right to defense of the
defendant to much focusing on due process principle is infringed or ultimate
demanding for finding substantial truth, decision on normative conflicts of interest
should be corrected shall be revised and the evidence shall limitedly admissible.
The provision on proven authenticity of evidence by objective ways should be used
as a way to deal with irrationality.

To prove evidence are admissible, the prosecutor or judicial police officer shall

* Researcher, Korean Institute of Criminology



164 - SAPYAT HM26P M2S(S3 HM102%, 2015 - OiF)

provide detailed information stating that there is no distortion or untruth on the
process of recording protocol and at the same time there is no unreasonable
infringement on human rights of the defendant and violation of procedural due
process during investigation phases. When evidence presented meet requirement
above mentioned, it would be reasonable to determine whether evidence is
admissible or not rather than exclude evidence admissible at all only when
authenticity of evidence is proved regarding Article 312 and 313. Furthermore, to
serve to the main purpose of criminal law, the right of confrontation of the defendant

must be ensured during due process.

% Keyword: The Exclusive Rule of Hearsay, Admissibility of Evidence, Protocol

of Examination, Statement, Video Recording of Statement, Digital

Evidence
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