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I 3} Qlok

]z Maryland X|HPH Qo4& 20073 Lorraine v. Markel American Ins. Co.
AFA A ARFA A A4 H(Electronically Stored Information) 2] Z4%5-8 o] tjjs}o]
AR B} QIEE3Y o] Bells IS WARARTO| AT A S0l Tk AR )
AE 5 7= AXsHAA, AESAJA AFE ol oA el oAl
7HA 71Ee AEstofof Tkl FAJSIITE

1) i S77F 539 AI801x(a)30 o)l 4] A3t “H&(statement)” & FHSh=A] o7

2) s Az HAFA} ¥ ARBOI (b)Y Dol o= “exlsAHdeclarant)” Q14]

o5
3) aig Kol ¥ AB01Z(c)Vo A Fol= Hiel o] “I1 yj-g-2] ZA/d(the

truth of its contents) S ZW’sl7] ¢sto] AFEUEA] o

32) Rule 801 (c) HEARSAY. “Hearsay” means a statement that: (1) the declarant does not make
while testifying at the current trial or hearing; and (2) a party offers in evidence to prove the
truth of the matter asserted in the statement.

Rule 802. The Rule Against Hearsay. Hearsay is not admissible unless any of the following
provides otherwise: a federal statute; these rules; or other rules prescribed by the Supreme Court.

33) Lorraine v. Markel American Ins. Co., PWG-06-1893 (D. Md May 4, 2007).

34) 91 M4 Belle] W] S7HA Tl B Qe thewh Ak,

“To properly analyze hearsay issues there are five separate questions that must be answered:
(1) does the evidence constitute a statement, as defined by Rule 801(a); (2) was the statement
made by a ‘declarant’, as defined by Rule801(b); (3) is the statement being offered to prove
the truth of its contents, as provided by Rule 801(c); (4) is the statement excluded from the
definition of hearsay by rule 801(1); and (5) if the statement is hearsay, is it covered by one
of the exceptions identified at Rules 803, 804 or 807. It is critical to proper hearsay analysis
to consider each of these questions.”

35) v]=ASAH(Federal Rule of Evidence).

36) A801x(a) & Flzolgh 77 e Adel gt £, e o] g izl ofd Al
H]olo]Z] P52 waltHRule 801 (a) STATEMENT. “Statement” means a person’s oral
assertion, written assertion, or nonverbal conduct, if he person intended it as an assertion].

=

37) ABOIZ(b) A&k ‘AREAP T &S 3 AFES DEtHRule 801 (b) DECLARANT.
“Declarant” means the person who made the statement].
38) A80I=(c) AEs7]: ‘HET /e QIR TR e A7 B3 & o]9l9

Fe2A @ FgAHde] s dsst] flste] AlEd AoltHRule 801 (c) HEARSAY.
“Hearsay” means a statement that: (1) the declarant does not make while testifying at the current
trial or hearing; and (2) a party offers in evidence to prove the truth of the matter asserted
in the statement].
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Z}elg E31 9JtHRule 801 (d) STATEMENTS THAT ARE NOT HEARSAY. A statement that
meets the following coditions is not hearsay: (1) A Declarant-Witness's Prior Statement ------
(2) An Opposing Party’s Statement ------ 1.
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Ae) MARSE DA oF So] o) 1 A& F AL 1 AV} A2l dgen
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42) 9REAF A = ¢l wl(When the Declarant is Inavailable as a Witness)
43) 24 o] ez 9 83 S5 A W] dAdtd| wet o9 Fdo] 7hs.
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The Admissibility of Digital Evidence
- Proving authenticity of the digital evidence and

overcoming hearsay barrier -

Kim Yoonseob* - Park Sangyong**

In modern information technology society, most of the information is digitally
being formed. The proportion of digital evidence in criminal proceedings has
increased significantly.

Digital evidence has several characters which can not be found in the analogue
evidence. Digital evidence is information which we can not see without specific
digital medium. Digital evidence can have the same contents regardless of the
digital medium. We can copy digital evidence easily and massively. Digital
evidence can be sent easily even if between countries.

Although digital evidence is becoming very crucial and normal evidence in
criminal procedure, the Korean criminal procedure law, especially evidence rule, is
still focusing analogue evidence. That's why we are to face some holes when we
are handling digital evidence, and need to interpret the criminal procedure law with
wisdom to fill in the holes.

There are two requirements for admissibility of digital evidence. First, the digital
evidence needs to be proved authentic. Second, the digital evidence needs to
overcome hearsay barrier. We analyzed critically some leading cases of the
supreme court interpreting the hearsay rule in the Korean criminal procedure law,

and suggested possibility of another interpretation of the hearsay rule in the Korean

* Prosecutor of the Seoul Eastern District Prosecutors’ Office

** Prosecutor of the Daejeon District Prosecutor’s Office, Cheonan Branch
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criminal procedure law for finding proper solutions which can correspond to the
reality.

We also suggested some legislations for the Korean criminal law to include
digital evidence. For example, we can make new hearsay rule in the Korean

criminal procedure law for dealing digital evidence.

«» Keyword: admissibility, authenticity, hearsay rule, digital evidence, analogue

evidence
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