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6 ¢ FAEHAT X26H M4AS(EH M1045, 2015 - HE)
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% 9l Boltt

20) @52 Criminal Code Act 1995, 12.3 (2) (c), (d) HA] 12.3 (6) F=.
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The Role of Criminal Law in the Context of

Risk Management of Complex Systems

Kim, Ho-Ki*

Accidents happen when multiple layers of defense collapse. That is, the emer-
gence of accidents should be attributed not to culpable acts committed by those
at sharp end, but to the total failure of risk management. If it is accepted that
appropriate measures should be taken to improve the current criminal justice system
to control the risk of complex systems, it should be oriented not to individuals,
but to organizations which are in charge of the proper operation of a system.
Criminal response with regard to accidents should be aimed to strengthen the
system invulnerability, not to blame and punish those who work at sharp end.

Safety culture, understood as assembly of characteristics and attitudes in or-
ganizations and individuals, is regarded as playing a crucial role in accident
causation. Accordingly the corporate culture model has been developed or adopt-
ed in some legislations to create a novel form of organizational criminal liability.
But, considering the vagueness and overbreadth of organizational culture, it might
not be appropriate to resort to the notion of culture to establish the criminal re-
sponsibility of organizational entities.

It would be better to pay more attention to incidents and near-misses in the
pre-accident phase. Most accidents are preceded by many, or at least several, far
less serious events. When same kinds of incidents and near misses occur repeat-
edly, it is considered as symptoms which indicate that there are some holes in
the risk management plan. To make up for the holes in the defensive layers, close

call events such as incidents and near-misses should be reported and carefully

* Associate Professor, Law School, University of Seoul.
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investigated. It could help make a system more invulnerable to accept the crim-
inal liability of organizational entities for the failure to detect erroneous states

and take the necessary measures to avoid negative consequences

< Keyword: Sewol ferry, corporate culture, safety culture, corporate criminal

liability, corporate manslaughter, corporate homicide
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