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The Structure and Issues of Fact Finding in Criminal
Proceedings :

From the perspective of legal argumentation

Yang Chun-Soo*

This article addresses the structure and controversial issues of the fact finding
which is controversial in criminal proceedings. The fact finding has significance
in the course of proceedings to resolve legal disputes. This is because in the event
of legal disputes, judges tend to identify fact relevance, search and interpret the
rules of law and apply the findings to the fact relevance so as to resolve legal dis-
putes. Thus, the fact finding process serves as an important prerequisite in re-
solving legal disputes. If the fact finding is not achieved in an appropriate man-
ner, judges can neither search the rules of law relating to the legal disputes nor
understand them. The fact finding is a large part of criminal law procedure. This
is because the fact finding is more difficult and important than interpreting
criminal laws and regulations in criminal proceedings. Nevertheless the theoretic-
al studies of fact finding have been underplayed despite its importance in actual
trials. The study of positive law has been focusing on interpreting and system-
izing the positive laws and regulations, more precisely, establishing ‘Rechtsdogmatik’.
Thus, it tends to consider that law practitioners must discuss the fact finding with
more interest. However, the fact finding also is the subject of discussion in which
the law, furthermore the ‘Wissenschaftssystem’ including the law must have the-
oretical interests. With this critical mind, the author will address the structure
and controversial issues of the fact finding which become controversial mainly

in the judgement of criminal cases from the perspective of the philosophy of law

* Associate Professor at Yeungnam University Law School:Dr. Jur.
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and the theory of legal argumentation in 3 parts: first, the author will analyze
the structure of fact finding and then identify the problems with the fact finding
(II); find what are needed to implement the rationalization of fact finding (III),

and address the three issues relating to the fact finding (IV).

« Keyword: fact finding, structure of fact finding, argumentation of fact finding,
legal hermeneutics, szenisches Verstehen, proof beyond a reasonable

doubt, argumentation of intention, fact finding through indirect facts
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