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I, S0{7IH

1] Z19foll ARt 1951 UN gepb(olstolals drlgefolzt A Allx
AAT A& w2 drlolet “QIF, Fal, =4, EFARIHTEY] FAY A
© BAH S o= e e o dths 27 3= FEE Usf(owing to
well-founded fear of being persecuted), X419 =&+ Hiof| Q= X2 A|, &=+
o BEES WS 5 AL B Tt SRR Qldte] FHTO) HEE W AL
A oo 48 ik delos g A S B2 33N

olf= SHe A9 Aokl kol EA) ok, RlEe B

E Aofs Uil BASHAL Qe B 9 Q=R Alds derkd ey del
HoF Allx AFgol oJshd “(a) Fofol] Welke= #, DA™, Ee o] W}

HHE Het 2L (b) dRle=A aid=io] l=sh= o] §171=7] oo 1 =
dhollAl FHieh BIAAA JFE AXE 2 B (o) FAIATS] 21 Ao
S PYE 3 APEke “AEE o8t e F-P-EbH(serious reasons for
considering that --)” ARl oFo] A GE|A] ghet). “WRIX|9)Y] A7|E H HA}
of ¥3F 19791 UNHCR sHgr ol oJshH =AH = jlgA; Fof ol drlg ekl
28-S wiASHA H A2 dRIger et BAlele 8 Hwlel iRt Awe) 714
o] AT wilar, =7F Zhol| S HgHlopA= St = Fo7t lglew, 7t
0] et} FFAA o IFT MRS A= Yo Wolzol= Ao Rihsl
71" wfEolt}3)

2HH EUs= 20049 49 299 ‘G4l E= 7]EF 5414 o5 7 k= Ak
29, o147]% W HER v F]2Tgol B3k Council Directive 2004/83/EC’

£4) (0]3}o| A= ‘Directive 2004’2 #3h) A5kt = Directive= WE kS

N
-

T

1) UN Convention relating to the Status of Refugees, in: UN, Treaty Series, Vol. 189, 1372 o|3}d]|
= Fok MFo] 2y e 1951d 79 28 ARG, 1954 4Y 224 HEH.

2) drle] ojmgt e gl AAg A=A o) FAsle drlFeF All2x ofst 3z

3) UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status (Reedited 1992),
para. 147.

4) Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and
status of third country nationals or stateless persons as refugees or as persons who otherwise



72yl Qg 9l 8ot peistel EU skl 3EHom Xﬂ,%—zacﬂol:
I A2 7125 FAFOZN BN FAH Ul AES sk A
Ao ek oleleh ekl F Dircctivets whiIgol ASlEA o 9
olsta gick. 53] A9x A2F
AlyEe “FERE SagichE A12E ALY WHE T AR oisl]

rr _1

need international protection and the content of the protection granted, http://eur-lex.europa.
eu/homepage.html?locale=enol|X] t}-&2E 7|5, & Directiver= 201113 12¢ 13Y ‘Directive
2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards
for the qualification of third-country nationals or stateless persons as beneficiaries of international
protection, for a uniform status for refugees or for persons eligible for subsidiary protection,
and for the content of the protection granted’2 A==, o] 23 #AAHS 7IA= FHEQ
73 g7l ik

5) Directive 2004 A& ©= (1), (2), (8) F=.

6) Directive 2004 A|62= “(a) Z7}, (b) I 71 T 11 371e] A HE-2 Aista = A3
T 24, (o) TAVITE 8 Al(a)E 2 Alb)Sela du=a %T‘E Y LFAE] AT=AA
HolH 1 Qi BE/5S B So] QU <A} fie A% ¥%7h2 (non-State actors)™
“uls) = A2 st fle] AR TS Stk

7) Directive 2004 A|9Z= o] w=iZollA 71 F23 fHolnz tﬂ@”‘"«] e
YES JE <lg3it) ol o] YF-oli] Geneva Convention Hi13 2k
Atrticle 9 (Acts of persecution)

s13}7]
A A

[<]

)

3 ol
o,

_1° il
mlo o
3

1. Acts of persecution within the meaning of article 1 A of the Geneva Convention must:
(a) be sufficiently serious by their nature or repetition as to constitute a severe violation of
basic human rights, in particular the rights which derogation cannot be made under Article
15 (2) of the European Convention for the Protection of Human Rights and Fundamental
Freedoms; or
(b) be an accumulation of various measures, including violations of human rights which is
sufficiently severe as to affect an individual in a similar manner as mentioned in (a).
2. Acts of Persecution as qualified in paragraph 1, can inter alia, take the form of:
(a) acts of physical or mental violence, including acts of sexual violence;
(b) legal, administrative, police, and/or judicial measures which are in themselves discrimin-
atory or which are implemented in a discriminatory manner;
(c) prosecution or punishment, which is disproportionate or discriminatory;
(d) denial of judicial redress resulting in a disproportionate or discriminatory punishment;
(e) prosecution or punishment for refusal to perform military service in a conflict, where per-
forming military service would include crimes or acts falling under the exclusion clauses
as set out in Article 12 (2);
(f) acts of a gender-specific or child-specific nature.
3. In accordance with Article 2(c), there must be a connection between the reasons mentioned
in Article 10 and the acts of persecution as qualified in paragraph 1.
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U A 4 o A am EE—
U SHIES 9% A2 AOSE ASl e FRes oldeHTk
20153 2¢ 259 SHAPHAEA(The Court of Justice of the European Union:
o|3}of| A= CIEUR 2FA3h= Directive 2004 A9 A2} Al(e)E1} TSt =
Q% BAL WHch0 o] TS AU WA NS o= ole}a AYHS
AR5t ggste] SUoA dRIAIAS St ulat ©9" Andre Lawrence Shep-
herdo] Tt Zlolch Aw=o] gel ul AL ofeka Ao Aol ik of
o] A7E|3 gl HRoA o] Foiz] o] AMEs} YRl ¢15E 5 9]
LAY Bolst vRngk ohet A 7o) Balthelth AWE AAE gAHo
2 U Aol S, o] ARIOR Qs SRR N2 ol
[zso] AN WY B0 olf = TR WA ko] Fofd 4 9)
LrPers BAIE 02 Helcks deldh 2A|AAY @ A AeloA of
2 Fas ofu|S Fhxls ARo|7|E shtk. wlehd o] Ze WA, AFE Alzie] Ap
A 8 AT el SApiAleae) AEE B aigeHID. theo.
2 AWE BAE EUY, SAIEY 9 AR Azeld ulgka o Bajstel
AN B =AY FGolA A= TEo] ol QujE THEAE AT
oI, vAEre 2 AHE fEo] -2 Wol F= AARE HEITAV).

i

(

ol

8) Directive 2004 A|12% A28 IAHE A|1x AFT} FUsi}.
9) ool &l “4A3]:= European Commission, Report from the commission to the european parlia-
ment and the council on the application of Directive 2004/83/EC, COM(2010) 314 final, p. 7.
10) CJEU, Andre Lawrence Shepherd v. Bundesrepublik Deutschland, Judgment of the Court of 26
Feb. 2015, Case C-472/13(http://curia.europa.ew/jcms/jcms/j_6/914 AbAHZ 2 SAE AN 715).
11) CJEU, Opinion of Advocate General Sharpston, 11. November 2014, para. 1(“#dl7} §l= @9l
217 (a singular and unusual case)’o]g}al 3kl U2).
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1. Apadgt

M
4
>
3
10
o
=

7). APIEAL)

U]l AT S 20031 1280] 15/44E A0 R Bl o] A2isls]
oo delgE RulE EAL oSk 2004d o] EU shemis
(Katterbach)] 5111 9l vl GFAetel] WA BgIet. Zolo] 18] Hrhis
ole}ztel] whgslof ofetal El=el=(Tikiinel4] e] ojxlA] ek vl o]
sto ST AT IRH 2004 9B 2005 2974 Wele §
G GRE dEsigon, TAH YR ARG HYHoR Holald st
o} Z19] R 20059 29 SAR ThA BoRHY, T FEF Ak A
o T SR Fohe Helis olek Al Al dheld SISk Alatick
20079 49 19 A= oleka WAL Wokeh Lot ofuE A= o]
o= e A Wk SR ARE AL Sk olekaelA vl

& WIS eI G st BN RS AAA02 (ot o

rir

il

o E3] 6% o ol ofwA| W7t BelEowmA wirklEe] W3S Y 9
oA QA Aol Ml A4 Ei o2 Welgel 44990 of
2] A7) AT At FA BRG] AT ofuiA] dr]Se] AR
FUE o oL ghars] Az EQinh AlEs ARl He AR vkl
Sh= Zlo] ofyel 54 FEj9] AR #3S vitishks Zlol7] ol A4le] 4l
HRiths 2 o2 ol uhE el & AE 845iH ke o] 870 Rof
AA= & Aoz AZselth AlHEs olgfaolA HelA|aL qlrkar AZsh=

HEo] ofd oAt A glsi7lol dIgE =Yl 20074 49 114 o}
AR wuA A s Ol“’%}‘}i‘:}- = 5 Hpolo & Feofl Al Rl= #1919
oA o] AUchr) 2008d 8 U ‘Al o|wl- T (Bundesamt fiir Migra-
tion und Fliichtlinge)’ofl ‘R4 = ﬂ%“iﬁ}- T W AR Alef] ARALE i

_4

I

U

12) CIEU, supra note 10, paras. 14-17; CJEU, supra note 11, paras. 2-4 =
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TS AT izl Ad=ollM FARS Tt %’4 of Aall Ui, wl=oll A
SHFO] o Yoz sl FAF AHTOH Ji=of|x] ALS]A o= uf
2= (social ostracism) ¢ &o| Astch 1 FA5) ME}.

. Bl Ak A

20114 3% 319 £91 Ak o]gl- Yl ge thew) e o] g= AmEoA
Rh QAgEA] orech Al
Eu wfz x*x% =3 OIEHOH shEA] ghe 4= 9191k Directive 2004 A9

25 A= Aol wels W7 olu] Tl Aelolx WASIHS
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e 8707 slER AHES Ae= F ol sidshAl Set vl 2Rt
W9l Ask ok WS 9 Wk ohjeh, el W9lE 2SR o
A1 X (personally) &

ok A Es oA delgE FAH el el ZH4lel
Tl FofsiAl= deh 27F 1 = AR | FolstlAY (1o
2lrEl7E R A o] FAERivhs 27 @itk 7t R o= AR
of #osilttal Heete J2f7t wojs () =A FARNE(ICC) 2ot
A2sz0f| T FARYS ZAXS7ols EFEsith Alcrt Fato] wish= WA
o] 7% AHEs B A919] #lol7] wiZel Bl Wksh= W o] AW (per-
petrator)’Ol 4= gick Bk opel Aghte] olgta iYL Al =Tt o]He o]
ghto] sk FAloll oful =AHel os) APtk AlE =Tt aisolA
PAE 5E # AR of23t AT = vl=e] Gt o[k

m%

Helo]| A4S A7]8Th14

13) CJEU, supra note 11, paras. 21-22.
14) Ibid., para. 23(4EolA 2] A=)
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=Y 2=l A Foll Wt HE) A60% A1 “Directive 2004 A|4x A
43k, AT WA A0ES TP A83t0] ) AgAe] nHolq vshasls) of
2oj2 4= Q=X E Alr}Elo|of P’ al A8 AL @itk =, Directive 2004 A|9%
AlE Ay Al 2-g5to] ‘al=ollA Rl A ] Higt Hhefisievt e
VA E AAFStofoF SHELR, A92 AH2e Al(e)=o] T5H= B Bz o
et} ol st ‘AH =Tt 1=l vlsmoll A HslE e 927t 9l
LA W] SelHE ot o ola ulRelx we S Qs YA a5

+ A"Ho| Directive 2004 A|9% A28} Al(e)=/ge] BAF 225 = Aol i
SH=AI"E 4lAFslolof sl o] AlAlel] SlaliE WMo AsE) B
& AET} o= AxF FAMA YLlet THAJL 7EA-ot Directive 2004 AJ12%
A2l oJalf driAAo] viA|E= HAYHE " Eh= AJA?7E WA Y
wojof gttt “spARt Directive A9z A28}k Al(e)52 ‘vt aa 77t A7t
HEohs AF7F o= A= AR 3Y9foll d-dE|ojopt, i =8 ARAl
gt Pzt wisaielof] sigsk=Al 0l A= BAXCR 3kl AA &
7] ol & 4] sl Hal Aol AARA sfEolor Feho ol
G oolE Bl WHULL £EEANS FASAL HUAIATE0] “Directive
2004 19z A3} A()B Bsto] hoTt e Akl eRAo] AT
sfRAl olo] ojgt SEe FoisehIn

© A9 AR A)B] HFHIH T SRS ARG 2] YU}
£ Ahgste] APHOR ARAIE e A2 4 B
% Sl A9lel Sl A1) Aol AT ol TR ZHH o el

o QT VAL AU EE J1EH AUYTE Yol Al FRE 43
AR APOlE § Aol ofF BES WE 4 A
%

@ Y EA oA gk Arpe]l ALebH, w3t AEYL|7} =2 (predominantly)

fto i ru?L' _A

15) &]=9l Al Soll &3+ WE(Gesetz liber den Aufenthalt, die Erwerbstitigkeit und die Integration
von Auslindern im Bundesgebiet), 2008\ 2¢ 25¢ F¥EH ®ZHMBGBLI S.162 IFX).
http://www.gesetze-im-internet.de/index.htmlol|q th&2= 75

16) CJEU, supra note 10, para. 20.

17) CJEU, supra note 10, para. 21.
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EE AARoR A2z AT WA Weks AoR dgHolokt o}~7F”
oh “AAle] Rejrk Eelxjel 1
(o] 5495 Tel HAS WK AS THF 8 AT S5

Zoz ZH3IWY

@ 91 ZAINA wheF $xpo] Aeahd, ‘rorte APile] R = Fojjdo] ¢
aff 1k A Hish= 97t o]Fofd Folek= Aol FelA oilE doiA
= A3t 7oAl (significantly likely, beyond reasonable doubt)e] A== ofAlE]
ofof sh=71?" ohy ‘123t HAVE (BHAHeR B fAFeR)® Wejd
e T ARARS L5 T AR 2 deRA, Aol =gt ‘*‘JJ
o] ®igief 7hge 4= Qdvh= 7ol HiAIEA] S=ths A dASHe =N 5
371

@ Q=2 Aol Wheh=s 223 A7 sigd=re] AR Qs &<l
QA A AEE AL e, of2]Rt AP A9 A|29 Al(e)Fol| 25k dixt
S HiAIsk=71?, obdW of2fet AP F 8] siAAlof obFd
THAIA Q=71 aRlal Sl @AM ofjt Aol olv] Q= 7
o R RelolA AN WAL Y= Ao B 4 s

G Al FEARRE LY PR B YYolzhs BEh wob FA13EA
2HE A W Qe 49 EE 4l ehuele] 2o Tt FYE 49wt
W olelgh APge A9% A2k ARl OfF A QS WAISH

©'REE S ARSI GHAS AR At G TGRS st
clel 5] YAkl o8] SABAL W 4 gtk ek Ayl lgE: 4
Solgk Aoz A2 A()Fe] o) waixide] A 4 Gl ohld 7
FAAfEAe] ot $HBAS W 91F) HNAL ek A4lo] Walolop
T AT o8] A PH RRABHA SHerHH olelF ASelE B 14
of ot wulgAe] QAE 4 QP

@ BAH R AAYRALEN} QT I, TR S AR e

N R

ofi
o
o

Y,
o
2
2o

18) TAFE JoJ=-o “necessarily or probably”2}al 3}
wahrscheinlich”#}x 3t itk

= vk, SUojELe “zwangsléufig oder

£
;0
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o <y 3

Directive A4z0] w}zr LJ‘?BP:‘% wwﬁoﬂxﬂ A e 1w el

of| 4= Directive #1222 A2} A Ur AEIL Q= e HHSe] A
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19) o}&fl Fie fArEAITAY] T U8l FHdE F5 5 A

20) CJEU, supra note 10, paras. 22-29.

21) Advocate General(EAFET)S F3AEATRALE Hasta, AHad Algd ARl ths) oA
AME AFSHARE, o] oAM= AR|AE V&A=t
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TSR], TEE 59 AR} ofwjTt offE FEL S ARSIGHEA, 2
B e Z|oo o] ReiEAo] ojust AAS LA, LEE

Aol AN FERE ST B9 ol WAL WAL 7

g Fena
A=x|9} 2re BAISo] Directive 2004 A9% A23 Al€)H0] FHoiH wte
AR G uALs1 o] e SiHS Tska Qlek2) olo] o) whEskslel o
A g o] AHIE ek slefok Gtk SelA] GulAAS Foka g AHE
b agow Qs neld WAk Wl AEE WE 9de] A ks AL

Ao
é

In

lo

stc) el AEelo] e ok o BAISS whalAkao] Bt Aol of
ATET} HEel A W 4 Gl WAL A% EE Ado] A9% 23} A(e)H

o) upsiagle] siEshe WAksE ER AUl B Folh SA=

_rg

ol '{>’
*

Directive 20042] Q¥ E o EWS] AlFo g gl AR SFoji Yoz
QUgElo] FAH HEES We Baio] Gl AFEY] WEE AHsher] Uk ke
A % Directive’= 9184 42 712t}

olE A FAIEIL = S A EE, A= A2e Ale) 52w ET
23 ARAL BAR o)A PFs =

M 2 i AREe S THRe
B89 d Ak 88kl ole 1ol BoflA o ARk FaL QA
etk webA ‘EU i¥Ab= & 8= AshaA 2ol AL A9, S5
T AFAE LS | AR, 5T o8 AP gEe gk d2 A
O F 749 ARHNAE Zhel B4 F oz ARjtskaat shA] sk
AL & 4= Ut} Advocate Generalo] ‘QJAAAFS] G 320]4] X A5}
of, A9z A7 Ay K= vl oA A8EER 35U B
[997E "Hdshe ool HddoAl= 2-8-Hrkd
2l & DirectiveZ} ARlo2A A4 Hog W 871 e ARES |
ot Rol o] Qlrks He meshy, 2ol FAUoleks AL A9
A2d Aol whet drloz HEE 7] Ql=(eligible) AFFO2 Q1A%
fz7olx] FE2ALS ohrk)
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22) CIEU, supra note 10, para. 30.
23) Ibid., paras.31-32.
24) Ibid., para. 33.



AR, TR Aololof Gtk TR B Qi Aol BT S
2 ARSI A A9Z ARG AT 3] dHlOR ¢
B8 3 AR ofn R AHE YPHE 71

S, F #4Y BAoRRE Y EEETol, BT S AR} A4
RS Sasich FANAE WA H A9ololof Gtk et TEE 4
A%} 227K personally) SAMHE Wk Aolololyt Teig WA <A
H A ohtk. webd BU 9w Anka weld AR SAME
o 719 WAL W T AL A7k Uk B S gk ojeat Yuae 9
Ao rc} A ez, 255 ARAE Aol ok 3 SRkl E A9
QR rfelolols] Apalo] A SapsteietE A (Ao TR FAME
7}%}741 G A9UAekE TR ) AU A9E A2 Ale)So] A
o= AgHIR| B etk wrebd e 2o TR A9 FAMA Ha
S QA TR 7b7) aie] @ulel] Sfsid, B3] %A FAhmao] )
A Qe Rethe Zle TR T FALA AR A2 AR He-e
HIAIZE TA7E B SReck) e ol § e ARF Heusi anm
TANHE WS A4S 3, AR A gheAehE, AR ofd 2 14
S A AL ARG T3 S5 AHH0 = (sufficiently directly) 4]
WA wael Zhesh B A9olut A9E A2 A o) nlez oy
EDISED

A, AOZ A2 A)EL ARE ScH A122 A2l LR FA
WS el B 490l Gt RS WEsp] Slgh Holt. 5, BT S 7

Sk ARE At AN W B Tksde] Ytk ARIE sl 5

Aol ofa) wlo] (A Rojuhart. wbA § FAES A5sa 7Rt 7)E
o] Hrsalg Bal o] MAUHZ Wt A9olut Hew Ao] ohrh. ek of
Uet 5 AL AR AR Srjrh ofn] 24| Fabgiel A AW

25) Ibid., para. 34.
26) Ibid., para. 35.
27) Ibid., para. 37.
28) Ibid., para. 38.
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e A D S R p
ARl QlolA] B A4S Ted ZKsAe AEsks 3REA(ndicia)= 7]
58 4 UTHBE olujdt Q4SS Tt ARFAR B AW Y 2t B
Y 2 W AU PIo|h. o) FET S ARAe] R Ei Rl
o] o] ol AAHE WAL AU WAL ol F= AUk AL T
o3 BYFAR 715 5 gk et 2 Aol EARTR o] 5o
B RER Sy ARAL AR St APHE WelA Bkl Hol 9%
Qe S S7be) T WS FAIA AN AR Sagichy

5

42 AlHIA] Q1A Sl=(credible: plausibel erscheinen

—Vé
rr
m

lassen) 5LE % 0574—‘2«0— 7|22 BASolo} TE0) TheO R, RET S AR
T QMR T PR S AR Bfe] 7
E& FRATEA Bt olFolREAE T
Xﬂ‘ﬂu 98 s A4 Aot Faob melelolok B a1 e

/\l°ﬂ Oifﬁd AR = Wl lxl @ ﬂOlEFL e EX*?’PE} AR 7H?J
°l A &AL Felstel o]Fof ol vREZA| oItk E8 I% FAM
NALAZHE TAF SgAlof el Hiske Aeieo] Hald 7ol d8 §f
Al et ey o] el kel 2 T A F-AIS] Fefst] o]
FoIRTE AME =AE HY 7R/ AAM Ol S83H A Eefof jit. 11
2|3l AR RS Bhal Sl 7RSS MAAMTE AAHAE FEE flelsial 3

1 =7KE) Wl ofsh dAE] Ado] avtros gREL Qrd o]
T AR ERE FaspA atEEoof Jht. ol %VHE)S wH Yol AR
e Fol =AHERE HelEs GAldTE 2 W] off7](implausible) wo]
o webd Zrefek AR S ZEoiM = obY Ht b t2Eas) A AR

29) Ibid., para. 39.
30) Ibid., para.40.
31) Ibid., paras. 41-42.
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Fi7E A AR E ek ARlel AYHAE HE 7hsAdol vl =
(highly likely: mit hoher Wahrscheinlichkeit)’ gl= A A F48) 7| K217 25
3] AAl Qlw=E(with sufficient plausibility) 2rgs}ojof dlc}.32)
oo R, Wl AR AT RRT 5 ARAe] FRE AR AW
0.0

W i Bjua 4= Gl Sl Ssmolofof TR W) Alake] B et =
o WYL §AT HOIGEAS AR QlofA AL ulie] of] ojgka
AL A olFol] Zefoll AUskeleh = dal toletae] FEEgltt SUw
ThA] Bolghe o FEE ACkS ARSIk A4S JEstolo} gtk wheby wal
YAl THA ARG Fo AFS T Qe BAO) AL, duAS 4%
o P S8 ANAPE FAA HolAR Wart AR PelE Brskn defst B
Ao AAE Bl Al B ARe] S ARG S Qs 78S LG
AorThE, A9Z A2 Ae)Zo] Sl IR Ao] FHojd 4 ik thi 28
2w ARATE AA0] A9 sk BAe] QFiA WoAR At AREA| o
i He awshs A9ols Tefeix itk
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32) Ibid., para.43.
33) Ibid., para.44.
34) Ibid., para.45.
35) Ibid., para. 48.
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36) Ibid., para.50.
37) Ibid., para. 52.
38) Ibid., para.53.
39) Ibid., para. 54.
40) /bid., para.55.
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41) Ibid., para. 56.
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Zﬂ@% Hitg X§sl7] wiitoltt
43) Treaty on the Functioning of the European Union (Consolidated Version 2012) #|267% 3=,
T Z9F2 http://eur-lex.europa. eu/collection/eu-law/treaties.htmlOﬂ/ﬂ 22 7l AR67%0
ofghd HE AFEQl AS AAEA 3P oAl W, 14 = 24]olgkd 23R gtk
AAEA A}l ] A3 Machtle Das Vorabentscheidungsverfahren, JuS 2015, 314 ff.
44) 542 EU 3975 FolM T 7P Wi AZiA Adas o83kt girk(elol sl A
3]+ Michtle, a.a.0., S.314 ZFx).
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45) Bank, The Potential and Limitations of the Court of Justice of the European Union in Shaping
International Refugee Law, IJRL 27 (2015), at 236-237.

46) Michtle, o. Fn. 45, S.317.

47) =4 ¢17¥% (international human rights law)2] 7idell thafix= H-—}’&—fv’: BH(2011), 19% o|3}
Az FA QEH FEsloof 3 AL Qv IAW T A Q= (international humani-
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et} 2rlgtAe ICC &3 o] #|(https://www.icc-cpi.int/Pages/default.aspx) oA th2= 7}
5. @A) QAT A QIS bz S e) AR shelsks Fripp, Intemational Hu-
manitarian Law and the Interpretation of Persecution in Article 1A(2) CSR 51, IJRL 26 (2014),
401 et seq.
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48) CIEU, supra note 10, para. 37.
49) j?ﬂ]“é‘ﬁﬂl*i ‘perpetrator’ 2= &0l 0|5 ov|& ARgEh Felre I e 28}
= AR o E AR, PelRe AW olgke ove AR-Enh %ﬂl%’%ﬂvﬂr’\
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(accessorial liability)2 TE3lal Jepa B gJrk(eld] ths] #}AI3]= ICC, Prosecutor v.
Thomas Lubanga Dyilo, Decision concerning Pre-Trial Chamber I’s Decision of 10 Feb. 2006
and the Incorporation of Documents into the Record of the Case, 24 Feb. 2006, paras 77-78).
ICC #Hdli= ICC E3]2]A] ‘Legal Tools’/ICC Documents’/‘ICC Situations and Cases’ || Th2-
2 75
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50) ICC 2rlqtA A25% A33 Al(c)E 2 A(d)E FZ; =3 Ambos/Njikam, Charles Taylor’s

Criminal Responsibility, JIC] 11(2013), 799 et seq. 3= ¥t ojujz} Al¥= HAde FEL

T AFAL A AR7E A HPI GA] A ARAEE VAT A-dARE 2e

2 o] AN Mol “D2 el 2D YT (indispensable support)’zHA A9z A28} Al(e)

o] ZgHrtal ska QIETI(CIEU, supra note 10, para. 46), ICC BHa|7} A3} 3] 7]

Fo2 FEkaL e WA o] 2 ofstd FrA Tl e e WS SAASE a4

OJtH(ICC, Prosecutor v. Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the Statute,

14 March 2012, para. 999; Vest, Problems of Participation—Unitarian, Differentiated Approach,

or Something Else?, JICJ 12 (2014), at 297; o] 7]Z¢] th3F H]¥-S Ohlin, Searching for the

Hinterman. In Praise of Subjective Theories of Imputation, JICJ 12(2014), 328 et seq.).

Farrell, Attributing Criminal Liability to Corporate Actors, JICJ 8(2010), 877 et seq.; Vest,

Business Leaders and the Modes of Individual Criminal Responsibility under International Law,

JICJ 8(2010), 863 et seq., Burchard, Ancillary and Netural Business Contributions to

‘Corporate-Political Core Crime’, JICJ 8 (2010), 934 e seq. ZZ%.

52) “ABAT WA, SAZ WA F FS) 23S WA Z TRk Y™ AFE nF
Sh= "Wh]o] thsiAl= Ambos, The Fujimori Judgment, JICJ 9 (2011), 143 et seq.; Vest,
Volkerrechtsverbrecher verfolgen(2011), 393 ff.; Weigend, Problems of Attribution in
International Criminal Law, JICJ 12(2014), 262 et seq.
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53) ICC-OTP, Prosecutorial Strategy 2009-2012, 1 Feb, 2010, para. 18 et seq.(“focused investiga-
tion”). ICC &#|o]#| ‘Office of the Prosecutor’ 7ol T2 75

54) ICC OTPE 20125°] 7129 2%AeF oRh WHste] ‘T8 e Aok AEe] Ao
AFHEAE o5 YR YA 2Fehe] Bgo] Bk e A9)s] WAAEE YA}
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2015, 11 Oct. 2013, para. 4 and 43; ICC-OTP, Strategic Plan / 2016-2018, 16 Nov. 2015, paras.
35-36 3=z).

55) Vicini, Conscientious Objection to Military Service and the Notion of Persecution in European

Union Asylum Law. The Shepherd Judgment of the Court of Justice of the European Union,
JICJ 13(2015), at 859; CJEU, Opinion of Advocate General Sharpston, 11. November 2014,
para. 66 =z,

56) UNHCR, Handbook and guidelines on procedures and criteria for determining refugee status
(Reissued 2011), para. 42; 54, digelo] digh gb= Ao vl nd, AEeTAY AT
A2148 A2Z(2014), 55% o]3}; Park, Refugee’s Legal Status From Korean Constitutional
Adjudication—Constitutional Review of 2008Hunbal61, AAAR <7 41197 135(2013), 105%
o3k, A&, ol ek Hrlel FAl, WA, 2014. 4, 37-38%,
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international protection no. 10: Calims to Refugee Status related to Military Service within the
context of Article 1A(2) of the 1951 Convention and/or the 1967 Protocol relating to the Status
of Refugees, HCR/GIP/ 13/10/Corr.1, 12 Nov. 2014, paras. 26-29), o] 7|58 W& 7R+
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59) AZolA 22 78| Vicini, supra note 55, at 856-859.

60) CIEU, supra note 10, para.4l1.

61) 22 73| CJEU, supra note 11, para. 70; Vicini, supra note 55, at 854-856; t}= 733|] Dorig,
Hohe Anforderungen an Asyl fiir US-Militirdienstverweigerer(Anmerkung), jM 2015, S. 172.



Mz WY SNS OIRE TS WAl LBl XY .+ 147

A j9le] ey oiRet R ele] QA FAN AN S U
2 AA7} glrkan Hofof Btk ol 2AME Qe Wk b SR
Ak QleA ek fdo] HiSAE vHEAoleked ko 2 Huls
FHH FAAR BAE B PRE 2L ARY 5 Y THAel om}% 2
T WA B TR 5 ARE AwSRSoE BIET AT

o 0o Dictve 49 A2 (050] eI oha ok 449 el 4
AE WA AR AL ATk A Poel fA-Belehs 3 ol Ajl
HelAy 7o) ek Zwelx elgatt ARt IR WA TAEAE ol g
SIReA ek TR 49 ARAL U5t AUE oA BHAS AR A
L ASeh, lgHoR Tea WA ANA YskeHekE A9E AR Ale)
o] 283 4 ek Wolop & Zo|cks)

AAOR ¥ o A IS THY Vol 1 olokat 227
9 7S] AU Bl 2671 Dirsive ADZ ALY AORE A4
S elolsiek o0 el A F509) ol e 4l shiel B4l ol
oot AR, 11 . 28 S T FAR A o
LA'S AN Fe S BEsie 234 J|20R Bos Ausom A
2 ARG A)B T Tl Qo] ZRsE the ofgA sk gleke

10

B
2

o & qlo ru{m

62) & 73l CIEU, supra note 11, para. 68; Vicini, supra note 55, p. 854; Ruffert, Asylrecht
fir Kriegsdienstverweigerer(Anmerkung), JuS 2015, S. 665.

63) ojnlx= e 3] CIEU, supra note 11, para. 75.
64) sAH o2 Hristal = Dorig, supra note 60, S.172.
65) -2 Zs Vicini, supra note 55, p.852; Ruffert, o. Fn. 62, S. 665.
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71) SR 5 ARAS] @uA9 Qo] Bk UNHCR A5 olsh SARMA “2RB7 598
Bl =A =mol whele AHE & 5 V] il wEF S 74—r§’} Al A FRIA S
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Refugee status for deserter who refused to perform

military service for the purpose of not participating

in war crimes : Shepherd Judgment of the CJEU and
its bearing on international human rights law,

international criminal law and Korean law

Park, Kyung-Gyu*

In February 2015, the Court of Justice of the European Union for the first
time addressed in its Shepherd Judgment requirements under which a deserter
who refused to perform his military service for the purpose of not perpetrating
war crimes can be qualified as refugee. Since the Shepherd Judgment is issued
in accordance with the common section of international refugee law and inter-
national criminal law, it has significance for both international human rights law
and international criminal law. Another crucial effect of the Shepherd Judgment
is to lead to scrutinizing why such deserter needs to be protected as refugee. As
to the Korean law concerned, it is necessary to discuss the following issues in
relation to this judgment: 1. whether it is necessary to adopt such provision as
Art. 9(2)(e) EU Council Directive 2004/83/EC in the Korean Refugee Act, 2.
whether the north Korean escapees who fled from north Korea not to participate
in an international crime must be capable of benefiting the protection under the
Korean Act on Protection of north Korean escapees and assisting their settlement
in south Korea, 3. whether those north Korean escapees can be punished for
international crimes in which they already participated, and if so, whether south

Korea has jurisdiction over international crimes which took place in north Korea,

* Research scholar at the Law Research Institute of Kyungpook National University Law School
and Ph. D. in Law.
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and 4. in concreto, how the culpability of such north Korean escapees should be

examined.

«» Keyword: international crimes, war crimes, refugee, deserter, north Korean

€scapees
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