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A Study on the Validity of the Age Raise in Statutory Rape

Jeong Eun-kyeong*

There were several legal tries to raise the age in statutoty rape. This study
examines the validity of age raise in statutory rape by using official crime data,
comparing foreign countries' laws, and checking the youth's consent ability about
sex. The analysis of the official crime data shows that the major targets of sex
crimes are minors and many of them are victimized by adults, proposing that a
policy to prevent minors from adults' sexual exploitation is needed. As the
policy, this paper suggests the following three things related to statutory rape in
Korea: First, the age of statutory rape which is 13 now, is needed to be raised,
second, a perpetrator's contention that (s)he mistook as to age is required to be
proved more carefully, and thirdly, it is recommended that perpetrators who are
to be punished by statutory rape be adults. In conclusion, the limitations of this
paper that the sex crimes have high dark numbers are mentioned with a future

research direction.

< Keywords: juvenile, sex crime, statutory rape, capacity of consent, minor
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Study on Criminalization of Automatic program Production,

Distribution, Using in the game

Choi Ho-jin* - Han Da-bin**

The illegal using of an auto program obstructs the management of the online
game business during online game. Despite of these existing interference, the
discussion about the problems of the auto program uses has not yet been fully
discussed in the perspective of criminal law compared to the discussion on the
grounds of private law.

This paper discusses the uses of an auto program by distinguishing into two
categories, ‘general auto program’ and ‘auto program inside a game’. Furthermore,
the production, distribution and uses of ‘auto programs inside a game’ has been
examined to discuss whether it can be acknowledged as a subject of criminal
punishment.

The case of ‘production-distribution’ of an auto program is a violation of
technological protection measures under intellectual property law. It is also
applicable to the subparagraph 8 of paragraph 1 of article 32 of ‘Game Industry
Promotion Act’ and paragraph 2 of article 48(dissemination of malicious
program) of ‘Act On Promotion Of Information And Communications Network
Utilization And Information Protection, Etc.’(Information and Communications
Network Law). Unlike the two laws above, Information and Communications
Network Law is absent with the regulation of acts of production. Moreover,

even the regulation that currently exists does not cover device as an object of

* Professor, College of Law, Dankook University, Ph.D, in Law.
** Graduate Student In IT Law Expert Program, Graduate school of Dankook University



60 * SAHEAAT H27H M2E(EF H1065, 2016 - GIZ)

the regulation but only the (software) program itself. Therefore, the law has a
legislative defect that makes it impossible to punish the actions of producing an
auto program and distributing hardware auto program.

For the case of the uses of an auto program is examined in details by two
criminal law regulations, paragraph 1 of article 314(Interference with Business
through fraudulent means) and paragraph 2 of article 314(Interference with
Business by damaging data processor). The crime of ‘Interference with Business
by damaging data processor’ is not applicable to the uses of an auto program,
due to the fact that auto program does not generates defects in reality. On the
other hand, if the game service operator provide an online game service from
falling into an error by the third person, the crime of ‘interference with business
through fraudulent means’ can be applied in this matter, because the actions of
resulting one from falling into an error can be understood as a fraud.

The acts of production, distribution and uses of an auto program can be a
major reason of impede development in the game industry. Despite the fact that
current ‘Game Industry Promotion Act’ is regulating the production and
distribution of auto programs, it is still not enough. From this reason, this paper
is eagerly looking forward to the near future for the application of criminal law

in this matter.

% Keywords: Cyber Crime, Information Communications Network, Malicious

code, automatic program, crime of business interference
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The scope of seizure and search and relevance

of the crime

Kim Jae-jung* - Lee Seung-jun**

The degree of relevance of the seizure defined in Article 106 and 215 of the
Criminal Procedure Code may mean the objective possibility of usefulness as the
evidence of the defendant's case not to negate the presumption of innocence. The
objective relevance is likely to have meaning in terms of the warrants judge as
evidence beforehand, Specifically, should be based on whether a subjective
relation to the crime, the objective of the relevant crimes.

Spirit of warrants requirement as it is in the process of eventually confiscated
limited so as not to bypass the warrant requirement by extending the scope of
this case and relevant evidence is admitted. The meaning of the warrant
requirement can not be narrowly understood. In the judgment based on the spirit
of these warrant requirement, at first to see the relevance of subjective and
criminals. Peter, Paul is relevant because they are in the accomplice relationship.
Next objective relevance is recognized because Paul’s crime is a similar offense
of warrant based crime which is providing money by candidates related to the
nomination offering suspicion of Peter.

However, even if that evidence relevant to the recognition remains an
important decision. Being relevant means that the objects can be seized in
connection with criminal warrants described, which distinguish from the

confiscation described in the warrant. To become a reality, the subject of

* lead author, Professor of Law School of Chungbuk National University

** co-author, Associate Professor of Law School of Chungbuk National University



confiscation by any evidence relevant to the investigation agencies, etc. to
correspond to the seizure or the Criminal Procedure Article 216 Article by
warrant an exception should be made the seizure. Other targets a third party,
seized that target other evidence may be used as legal evidence only subject to
the exceptions to the free search and seizure warrant and the seizure of such
crimes in the area. Otherwise, the unlawful gathering of evidence is a violation
of the principle of the warrant. The suspect is described in the warrant and
Peter, if outside this range will to implement the warrant, the warrant
requirement if you receive a new warrant or ex post facto warrant. Therefore the

recording file is the evidence collected against the law because of warrant.

«» Keywords: requirement warrant, seizure, search, additional information, exclusionary

rule, electronic information, ex post facto warrant
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The issues and improvement plan on the stay of sentence execution

system enforced on imprisonment sentence

Park Chan-keol*

The arbitrary stay of sentence execution system on the purpose of medical
treatment has close relation with the basic right of people warranted in the
Constitution. Article 10 of the Constitution stipulates that the dignity and value
of people as a human should be respected, Article 34 states the right to lead
human-like living and Article 35 is on the right of living in healthy and
comfortable environment. However, there were recent cases in which the stay of
sentence execution system is abused as a way of getting-off remaining sentence
such as receiving stay of sentence execution by false or exaggerated medical
certificate and the person who received stay of sentence execution used
extravagant patient’s room beyond the requirement of medical treatment. During
such abuse process, there were cases which became social issues such as a
collusion among a prisoner, prison officer and prison doctor, a collusion between
a medical specialist in external medical institution and the attorney of the person
who seeks stay of sentence execution and the prisoner under stay of sentence
execution escaped and even committed another crime. Like this, the basic right
of a prisoner to receive medical treatment and the irrationality which occur as
the result of stay of sentence execution are in conflict with each other.
Accordingly, it is necessary to suggest a fundamental resolution plan which can
harmoniously resolve the conflict situation between the two.

The purpose of this study is learning the legal and factual issues which occur

* Assistant Professor, Dept. of Police Administration, Catholic University of Daegu, Ph.D. in Law.
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during the execution process of stay of sentence execution system and
suggesting a reasonable improvement plan in accordance with the recent trend of
coping with above critical mind on stay of sentence execution system. This
study first performed a review on the stay of sentence execution system of
Korea in generalities(II), learned the transition process of work guideline on stay
of sentence execution on imprisonment and the recent execution situation of stay
of sentence execution system at home and abroad(IIl). Next, a plan to secure
fairness and transparency when determining the stay of sentence execution
including the standard reasons for stay of sentence execution, the operation of
stay of sentence execution deliberation committee, the issuance of authenticity
certificate, hospitalization to a clinic with connection, the person who has the
approval right on stay of sentence execution, the stay of sentence execution
request right of a prisoner and the formal objection right of a prisoner. Then a
improvement plan on more efficient ex-post management after the determination
of stay of sentence execution focusing on the necessity of limiting the period
and number of times on stay of sentence execution and whether the stay of
sentence execution ex-post management party would be changed or not is

suggested(IV), which is then followed by a conclusion of the discussion(V).

< Keywords: arbitrary stay of sentence execution system, stay of sentence
execution, right to receive medical treatment, work guideline on
stay of sentence execution on imprisonment, stay of sentence
execution deliberation committee, approval right on stay of

sentence execution
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Unternehmensstrafrecht und Dogmatik von der sog.
“Vorschrift fuer zweiseitige Bestrafung”

Kim Seong-don*

Bevor im Jahr 2007 das koreanische Verfassungsgericht sog. die Vorschrift
fuer zweiseitige Bestrafung”(unten als “die Vorschrift” bezeichnet) als
verfassungswidrig erklaert hatte, stellte sich die lege lata und die lege farenda
gegen “die Vorschrift” auf folgende zwei Aspekte ein: Strafgrund von
juristischen Personen einerseits und Handlungs- und Schuldfachigkeit von
juristischen Personen andererseits.

Seitdem in der Folge “die Vorschrift” revidiert worden ist, hat aber sie
schlagkraeftiges Potenzial fuer die kuenftige Gesetzgebung sowohl im Rahmen
der Verstaerkung von kriminalrechtliche Sanktionen gegen juristischen Personen
als auch der Erweiterung der Umfang von ihre Bestrafung. Dieses Potenzial ist
auf die Umwandlun von “die Vorschrift” zurueckzufuehren, die den Strafgrund
von juristischen Personen entsprechend dem Strafgrund von natuerlichen
Personen modulliert.

Von daher =zielt vorliegende Arbeit auf die Beschreibung von
“Vorschrift-Dogmatik” um den Wechsel im Rahmen der Auslegung von “die
Vorschrift” festzustellen. Diese Beschreibung wird vor allem dadurch
ausgefuehrt, dass der Strafgrund von juristischen Perseonen durch den Wort von
Verbrechenslehre im Kontext von Individualstrafrecht-Dogmatik ersetzt wird.
Und dann hat diese Arbeit eine Aussicht ueber die zukuenftige

Paradigmawechsel von Unternehmensstrafrecht. Schliesslich zeigt diese Arbeit

* Sungkyunkwan University
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die Aufgabe von Gesetzgeber vor, die auf solche Veraendergungen vorzubereiten
hat. Dabei handelt es sich um Auswahl zwischen ‘Akzessoritactsmodell,” das mit
der system-immanente Umwandelungenn von “der Vorschrift” zufrieden soll, und
‘Unabhaengigkeitsmodell,” das nicht nur die materialle Strafgrund von
juristischen Personen schaffen sondern auch den Umfang der anwendbaren

Widerhandlungen erweiteren soll.

«» Keywords: Strafbarkeit von juristischen Personen, die Vorschrift fuer die

zweiseitige Bestrafung, Unrecht, Schuld, compliance program
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High Technology Application

at the Stage of the Execution of a Sentence

Yun Jee-young*

The theme of 2016 World Economic forum in Davos is the “Fourth
Industrial Revolution”, led by new technologies. The promises of the Fourth
Industrial Revolution contain the developments of artificial intelligence,
robotics, the Internet of Things(IoT), 3D printing and biotechnology. The
successful implementation of these new technologies can help to increase
the global productivity. Since the early adapter’s in the fourth-generation
already asks responsible actions to be prepared for the new changes, it is
necessary to start a discussion to implement those techniques in the
respective fields, including criminal law and criminology. It is crucial
that these implementation should maximize the benefits from advanced
technology, while minimizing the negative impacts. In particular, lack of
human resources and facilities has long been a major problem in the
field of corrections and rehabilitation, therefore the related work fields
need to be done in more scientifically and technologically, in order to
achieve goals in correction, rehabilitation and the protection of society.
This dissertation first examines the current status and the legal issues on
the introduction of new technology into the corrections and rehabilitation.

Furthermore it asks the potential application of advanced technology and

* Ph. D. in Law, Korean Institute of Criminology
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legal issues.

% Keywords: Artificial Intelligence(Al), High Technology, Intelligent Electronic

Monitoring Anklets, Robot, Scientification of Correctional Service
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dexete], 201s.

Singelstein, Tobias, Moglichkeit und Grenzen neuerer strafprozessualer
ErmittlungsmaBnahmen — Telekommunikation, Web 2.0, Datenbeschlagnahme,
polizeiliche Datenverarbeitung & Co, NStZ 2012, S. 593 ff.

Klein, Oliver, Offen wund (deshalb) einfach-Zur Sicherstellung und
Beschlagnahme von E-Mails beim Provider, NJW 2009, S. 2996 ff.
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Inhaltliche sowie strukturelle Probleme der Regelungen der
Durchsetzungsmitteilung im Gesetz zum Schutz des
Kommunikationsgeheimnisses und deren Verbesserung :
mit der Diskussion iiber das doppelte System der
Durchsetzungsgrundlage der

Kommunikationsbegrenzungsmalnahmen etc.

Im Seok-soon*

Je mehr die Nutzung der Telekommunikation generalisiert, desto wichtiger ist
derzeit die Beweiserhebung tiber die Telekommunikation. Daneben beziiglich der
durch solche Beweiserhebung zu verursachenden Verletzung oder Begrenzung
der informationellen Grundrechte der Kommunikationsteilnehmer wird nun das
Durchsetzungsmitteilungssystem zum Schutz der informationellen Grundrechte
und Recht-zum-Wissen der Betroffenen wieder auffallen. Auch im Gesetz zum
Schutz des Kommunikationsgeheimnises sind die Regelungen iiber die
Durchsetzungsmitteilung, aber es kann bewertet werden, als dabei grofle
Probleme auf der inhaltlichen sowie strukturellen Seite enthalten sind.

Auf der inhaltlichen Seite ist ungerecht die Zeitpunkt der anklagbezogenen
MaBnahme als die Zeitpunkt der Durchsetzungsmitteilung zu regulieren, da
dadurch die Vorhersehbarkeit der Betroffenen erheblich gedroht wird. So sollten
die entsprechenden Bestimmungen dazu geéndert werden, innerhalb 30 Tagen
nach der Beendigungszeitpunkt der Durchsetzungsmafinahme mitzuteilen. Auch
die mitzuteilenden Inhalte miissen konkreter aufgezdhlt werden. Nicht dem an

der Kommunikation Angemeldeten sondern dem wirklichen informationellen

* Research Fellow in Korean Institute of Criminology, Dr. jur.
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Rechtsinhaber muss es mitzuteilen sein. Bei der Haltung der Mitteilung muss
man die abstrakte Phrase wie ,,die Offentliche Ordnung™ ausstreichen und die
Haltungsfrist deutlich begrenzen. Um die Wirksamkeit der Mitteilungspflicht zu
gewihrleisten, ist es notwendig neue Strafvorschriften gegen das Nichterfiillen
der allerartigen Durchsetzugen einzufithren. Nebenbei muss auch der Prisident
der Geheimdienstbehorde bei der Haltung der Mitteilung gerade wie der
Staatsanwalt und Polizeibeamter kontrolliert werden. Langfristiger Aussicht nach
muss die Befugnis der Zwangsermittlung sich an der Staatanwalt vereinigen.
Das wichtigere Strukturproblem beruht aber darauf, die Kommunikations-
begrenzungsmafBnahme und das Beschlagnahme sowie die Untersuchung der
Telekommunikation nach dem Verfahren zum Senden und Empfangen als
begrifflich unterschiedlich voneinander zu verstehen. Die Grenze zwischen
beiden wird aber hinsichtlich der digitalen Umwelt immer mehr verschwimmt.
Somit muss man aus dem Dogma ,,Gegenwirtigkeit, das diec beiden Begriffe
voneinander abzugrenzen, herauskommen und nun unter dem Standard der
Unbegrenztheit bzw. Mehrheit der Kommunikationsteilnehmer die Voraussetzung

der Zwangsermittlung iiber Telekommunikation neu bilden.

«» Stichwort: Telekommunikation, Kommunikationsbegrenzungsmafnahme,
Telekommunikation nach dem Verfahren zum Senden und
Empfangen, Telekommunikation unter dem Verfahren zum Senden

und Empfangen, Haltung der Durchsetzungsmitteilung
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