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Perspectives of the title trust on a real estate in criminal law
Song Moon-Ho*

The act on registration of title by real owner’s name was enacted in 1995. According
to the act the title trust contract and registration of title shall be null and void in principle,
and the act of title trust itself ought to be punished as a crime. The above Act stipulates
the title trust agreement itself as invalid on civil law, the title trustee can not be no
longer recognized as having the custody of the real estate trusted to him, and the confidential
relation between the title truster and the title trustee does not deserve to be legally
protected. Furthermore, for the judicial precedents of the Supreme Court interprets that
the title trust agreement does not come into the performance for illegal cause on civil
law, the way to recover his ownership or demand the return of unjust enrichment against
title trustee is opened to the title truster. In spite of that, to say that the crime of
breach of trust or the crime of embezzlement is constituted is contradiction in itself
on criminal law, and is contrary to the principle of supplementary attribution of criminal
law, as well as it is absurd from the view of criminal policies. Therefore, the above
action of the title trustee does not constitutes the crime of breach of trust or the crime
of embezzlement, regardless of the types of the title trust on a real estate. Recently
the supreme court denied punishability of title trustee’s sellout in the case where three-party
contract. Under this changed legal circumstances, the title trustee’s disposal of the trusted

real estate may not be punishable by embezzlement or breach of trust.

+» Keyword: Title trust agreement, Performance for illegal cause, Title truster, Title

trustee, Crime of breach of trust, Crime of embezzlement
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