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De-criminalization of Defamation through true facts
Kim, Seong-Don*

Critical approach toward the attitude of criminal law that punishes stigmatizing
true facts for defamation, are based on two arguments. One is that it has a chilling
effect on the freedom of expression, and the other is that it is not in harmony with
the international norms of protection of honor. Instead of grounding these two
arguments, this paper argues for the abolition of dafamation through true facts with
focus on the theoretical and constitutional aspects.

To do so, this article emphasizes that it is difficult to recognize the value which
the crime of defamation protects because what it protects is a mere hypocrisy—by
making how the current defamation law establishes the relationship between freedom
of expression and honor protection as the starting point. Moreover, its focus points
toward clarifying the fact that justification clause(Criminal Code, Article 310)—
which creates an assessment among legal experts that there is no fear that the freedom
of expression will be unduly limited even if the crime of defamation is maintained—
is with the inherent difficulty to be constitutionally justified due to the requirement
of ‘public interests.’

This paper argues for the de-criminalization of defamation through true facts —
after confirming that the underlying cause that can be pointed out in the
theoretical-constitution and in the theoretical interpretation of the criminal law lies
in defamation through true facts. In addition, in order to harmonize the protection
of honor and the freedom of expression, it proposes to establish a regulation featuring
the consideration of justification of defamation through false facts in the case that
‘there is a substantial reason to misconceive a false fact as true’ by legalizing the

attitude currently taken by the korean Supreme Court.

* Professor, School of Law, Sungkyunkwan University
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