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Kritische Revision der Verfassungsgerichtsentscheidung zum
Gesetz zur Bestrafung der Vermittlung der Prostitution und
anderer sexueller Handlungen(PVG)

Cho, Sung-yong*

Nach der herschenden Ansicht des Verfassungsgerichtes soll der §21 I PVG nicht
gegen Verfassungsrecht verstolen. Die Bekédmpfung der Prostitution wird mit der
Sorge um den allgemeinen sittlichen Zustand der Gesellschaft begriindet, zugleich
aber mit der Durchsetzung bestimmter Wert- und Moralvorstellungen immer wieder
neu angefacht. Dazu kommt, dass Prostituierte auch ffentlich stigmatisiert wurden.
Noch bis in die Moderne hinein wurden Frauen und Minner, die in den Verdacht
der Prostitution gerieten, in Akten als “kriminell” gefiihrt.

Gegner der Prostitution bemingeln neben den Gefahren der finanziellen und
sexuellen Ausbeutung der Prostituierten unter anderem die auch mit ihrer
offentlichen Akzeptanz verbundene Sexualisierung der Gesellschaft, vor allem aber
die Herabwiirdigung des Intimbereichs der Person zu einer verfligbaren Ware. Die
Kauflichkeit der sexuellen Dienstleistung laufe zumindest Gefahr, den Menschen
selbst zu einem kiuflichen Objekt zu degradieren. Hierin liege ein Versto gegen
Menschenwiirde der Prostituierten und zugleich die Verletzung des personlichen
Achtungsanspruchs des Kunden, der eine Ware erhalte, wo er das Geschenk freier
personlicher Zuwendung erhalten sollte.

Der Verfasser ist hingegen bemiiht zu behaupten, dass die staatlich Verpflichtung
zum Schutz der Menschenwiirde(Art. 10 GG) nicht dazu missbraucht werden darf,
den einzelnen durch einen Eingriff auf die individuelle Selbstbestimmung gleichsam

vor sich selbst zu schiitzen. Es ist auch allgemein anerkannt, dass die Erfahrungen

* Professor, College of Law, Dankook University, Ph. D. in Law
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in diversen Lindern, die Prostitution verboten haben, zeigten, dass das Verbot nicht
funktionierte und die Bedingungen fiir die Frauen noch schlechter geworden waren.
Dies galt besonders, wenn nicht die Freier, sondern die Prostituierten bestraft

wiirden.

¢ Keywords: Sexualsitte, Sexualmoral, freiwillige Prostitution, die Kéiuflichkeit der

sexuellen Dienstleistung
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A Study on Collection and Admissibility of Digital Evidence
Obtained Overseas Through International Law Enforcement
Cooperation

Jeong, Dae-yong* - Kim, Sung-hoon**

*kkk

Kim, Gi-bum*** - Lee, Sang-jin

As globalization seriously aggravates transnationality of crime, there is a growing
emphasis on cooperation among national authorities to tacking this issue. In
particular, worldwide network-facilitated cybercrime needs more intensified and
swift cross border collection of digital evidence as well as its transfer. However,
existing formal process like mutual legal assistance treaty does not meet the demand
from law enforcement agencies in this era, who have then developed new system
including direct LE to LE cooperation.

Here come various problems in relation to the direction cooperation; due to lack
of proper legal ground, no one can affirm whether this process is acceptable in the
current criminal procedure of the Republic of Korea, how the court prove the
admissibility of evidence obtained by the new system, etc.

This paper ascertains that direct LE to LE cooperation can be acceptable based
on current legislation, theoretical analysis, and case studies on foreign situations.
It also argues that, despite its legal adequacy and necessity, additional legislation
is required to institutionalize the new system.

For this, individual revision of relevant article is not sufficient; a comprehensive

study on the legal framework is required for systemic improvement.

* Superintendent, ChungBuk Provincial Police Agency
** Seninor Inspector, Cyber Bureau, Korean Police Agency
*** Professor, Korean National Police University
**%% Professor, Graduate School of Information Security, Korea University, Corresponding author



As for integrity of digital evidence obtained overseas, due process of foreign
investigative agencies should be respected, and local authority shall review it case
by case to see if there is serious illegality. When applying hearsay rule, scientific
analysis, i.e. digital forensics, is required to be put in place more intensively. While
we make appropriate process of requesting information to foreign ISPs, domestic
ISPs, in consideration of reciprocity, is also allowed to provide information to
foreign LE directly by establishing legal ground.

To this end, in-depth academic as well as practical discussion should be followed
in the framework of basic rules embedded in Constitutional Law and Criminal
Procedure Act. International wise, cooperation with international organization and

foreign agencies is prior condition for further improvement.

+ Keywords: Mutal Legal Assistance, Cybercrime, Digital Evidence, search and

Seizure, Criminal Evidence Act
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I. S0{7lH

2011. 3. 29. "R E HER, o] A= o] 24 tfso] IR HTo
gt 914, & z}4le] AHrE Howotol shal HafElckd W2l AR} 71sl| A oF
ghths ko] AAA™ A A ok Ads] etE R U JRE 501
A FE ZUolehs We A Flukehgteh FEARR]OIA BE 4 = HIEE &
ol tigt E9Ms ASAIA F= dle IR B, o) o] At 5t
A9k tiok: 912 THQIAE B o] EAl= AT A 1 2ES $olE A
o] gltk. AP Al R 4= Sle FFYRA} o5 ;A ofsistA] sl TN
o] o U= ghojoflof Hjga
gk F53t ofaljet iR ek W HEslE AV 42 HE HHo] wEH of
SO stolg B 7k WAlS ZHA Rk

A, FEFA|Y] By WA 2A glo] AJNFEE eRlolA] Hdshd mE
PR HEH, Qldte] sigeith= A7he & 4= QUrk whek FRFA7F A€
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AE B QEl A op=ukal v Aolek IR A AL o ekE A
A AErths A2t ok TRIRE BE W, o] Al Hatels -85k U
FEAE FH FRGeR A2 stolrk

A= T o] gt F535t olaj7} Eel ZolekD ofzgt eaf= A
RIS B9l ePdstAL; FasiAl SaA7]= 4 R 20E 7iAect 3
AR ] AV B =T E ARSS Bolae dHo ok =vhe U4
oA = GA HE 5 QUek A uaRd gishgrt 2| =shAle] Mo e E B}l
oAl ol Hget Al FARE diiRIA= HA ok BAh v Eo] YA
Gol7kA] =7k o] AT = A s miiAIEA 7lseehd 2l
FHroll glck TR R, o] mpeJedrie] HA] §iEs sh= dfi4lo] dasith

N

2

1) THRAR R e sl Beistel SE ARE EST ©9 A0 TP e A
of stol MRS Aelshrt Aelshddl A E FaEh ANIRADAY opd Aol
AW AR o] £ Aol
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1890d Harvard law review 4(5), & £3] Zelo|w|A|EL FA5HHA FE QT
EoflA] Ao x}7|4A H(Informationelle Selbstbestimmung)o|zt goj7} A& =
AR 22 19713 Z3lo=m HRltkd) 2o obA Hlza Sa3Eole AlAA
O = BRIl 7]l H 7S AARRZF Ald B4l Qiek FEAE] 7=
e HUE | 27] A ANIAES sfHo] thE Ao} HA AgsH
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2) A1, “WY ZetolHAIAE] w=olo] AthA A7, nl=m AT, Al24A Al E(=AHets],
2013.4), 250,

3) W. Steinmiiller/B. Lutterbeck/C. Mallmann/U. Harbort/G. Kolb/J. Schneider, Grundfragen des
Datenschutzes, Gutachten im Auftrag des Bundesministeriums des Innern, Juli, 1971, abgedruckt
als Anlage 1 zur BT-Drs. VI/3826 v. 7. 9. 1972; o]dl] thajxl HA=E, “INAAR 27|24 A7}
T Aol thek ad”, Heh=d, A36d AS(AFtsta HetdT 4, 2016.3), 677H AA-E-

4) g4-g, s A6B(HEAL 2016), 563-564,

5) 38, ko] A, 563w,

6) “SIHAHS 2005. 5. 26.4F 993111513, 20040190 AA. g AR MAAEA7 | Z2AA
of Py AR WY AT AT vt A, B A0 AL gkl Eelst 7
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2. 0j=0t KM HIFE BES HA|

ool o] A HEHAIE ofsfsty] flaiAe NI Helof gt 4
209K FIPPs : Fair Information Practice Principles); 2 ¢tojof sttt} FIPPs:= Hj
= eelold QAR wE o] WelgAos Bk 19734 ujF RARSHI) /)
A5t Apgo MR HEo] Bk Auluteld He AT 19741 Privacy
Actyollx] WA Aoz AR ofF 7F Fo) Waelx AR BEE 99
A3t 71 Fag 9zo] Hrky

YY) A9 URA FNE FYAHEV)Y FYBCoB) L WAY =
Holthd) Y AR BB WAS A7 Mo Helsha 1953dRe 199547k
A TRFJIAROKI953A), 10 A8E, I RE] AFH o} BAE Aol 1
A3F Z2oF A108 5 (o]5} ZoF A|108%, 1981),1D7} LA HTRI2 1995 o]

o5 7122 B HIAREEAI, 10| Helso] AHgR BE7} otEg]
£ 2000 "EU 71523119 e o] F o Afelgn wssh 7B 29kg
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T RIABEAN AR AL o] F o= g V& ¢Hs] FAAZ = fAL olEs oldAd
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FIPPse] 8 W82 vty 2tk O 5F%4/370%(Transparency ; Openness) 932, @7H2ls]

(Individual Participation) 1], 3 =2]A|3}-4d(Purpose Limitation) 93], @ 4=%*d(Correct ; Amend)

AA(HEFA ] NAFE 7888, O A=/4Ed(Data Quality and Integrity) 92 Folct.

CoBx 1949d A= on BU 71 AR5 E3héte] B7] 5 0 e Yeed sdgoR

T ek oltolA AFsE FrEddzty 2oF A108% = CoE tHolth. fH7|1Eadd=

MAFE RS A72 EU 1HRlolt). frAbaAlda= EU Alete]al f-30dAR4= CoE Alsitt.

thit EU 7= 571 CoEoll 7HIRck=tA & & % A= dAe dAE 7ok

10) Convention for the Protection of Human Rights and Fundamental Freedoms; % §oFe] A A&
1950.11.4., &g A& 1953.9.3.

11) Convention for the Protection of Individuals with regard to Automatic Processing of Personal
Data, Council of Europe, CETS No. 108, 1981.

12) ZoF Al08%+= 8 AP Ao A 7595 71zl s S3l 7IIAE BsE Tl1
AR AFAE; EAE, “FHAG /NP ER SR o] 543 A2 2, oH=F, A402 Al
S(ghme=rolista ekt 4, 2016.2), 3W.

13) DIRECTIVE 95/46/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of
24 October 1995 on the protection of individuals with regard to the processing of personal

X 3
aY)

9

~

data and on the free movement of such data.
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7HRH: EU 7| 243872 Agole 7459 flo] Ad= et 2009. 12. 1. 2|Ag
zopol A JAOR Aeso] EUY 12 £oFSu WA OR BEI 4L oY
AT S 27]0lle FHAEARECHR) O ofsf F4=1aL, 1990
o FN olFol fHAALL(CIEU)} FEska Q1o

2 BUE 7]1& DUIRIRRS AR & A 4520] Sl 7+78(Regulation) 0.2
Zalel= eI R RS AulkA(General Data Protection Regulation, GDPR),; &
ol o= 2016. 4. 14. §Y2)8l2 S350l 29| Goll7]7S 4 2018. 5.
25.58) A3tk GDPRE 4 St ofjel g ZHoli= 712 A3
(Directive)o]] v|s] =A| 7}3}sich1D)

3. THCIME HSH o XA

AP E HER A old IR BT HA= 3, 1w, & =
H S T o|oltk et ARbell it ARSlE a7h AA T ol uht
3. 11 1A R BRI, o] B3|ol2 Eugr)

NI E B, -2 A3 x4 AP E HE o] 2 HPFct o) 19804
OECD 7pol=glRll®) 27 oflA A 87]9] 7iQIFHE S A2]19g vhedet Zlo]
th o] o] TEU 7jolAR R ER|A,, TAPEC Zzlo|wA] 2,200 % zk77g)
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14) Charter of Fundamental Rights of the European Union.

15) ¥dE- HA, “FrEdd 718 973y o9 sHA -AFHE ZrlE(ROMA)YS SAH0 27,
SERHAT, ATA 1-AA NS FAA sk, 2016.3), 40-427.

16) &ANSE, Sho] =3, 49,

17) Ik 4] 20009 §2 52 < vhle] 4%7iAle] W 5 Aue] s, Aufel tie Z24el
52|, ol&d Ag]o] WA, A28 AAGARE ARKEFE Jgls||ok 31= Privacy by Designo]
WAE} So] Z27leoltt,; http://www.eugdpr.org(2016. 10. 21. mpx]u; WM

18) OECD, Recommendation of the Council concerning Guidelines governing the Protection of
Privacy and Transborder Flows of Personal Data, Paris, 23 September 1980.

19) @ <=3AEke] 93 (Collection Limitation Principle), @ FEW-& A3+ o] Y=(Data Quality
Principle), @ =254 A (Purpose Specification Principle), @ ©]8Ag+e] ¥=)(Use
Limitation Principle), & <¢Fd&E 2] A2|(Security Safeguards Principle), @ F702] ¥
(Openness Principle), @ 7Relz7Fe] Y= (Individual Participation Principle), ® 2¢l¢] 9%
(Accountability Principle).
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20) "APEC Privacy Framework = OECD 7}o]=g}e] 8t fx o] Z78ke] 2004 2E =S}
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The concept of the Act on the Protection of Personal
Information verify the Magna Carta functions of the Criminal
Act and the role of social rule

Park, Min-woo*

In judging ‘Identifiability' that determines whether an information is a personal
information or not, two points are important. It is not necessary to think only in
the standpoint of information user(handler), and illegal measures should be ruled
out. Based on these two premises, the phrase ‘easy integration' should be interpreted.
Meanwhile although it is deemed that handler of personal information the major
obligatory subject of the law is to be determined through strict requirements, the
majority of subjects are those who processes or processed personal information
according to Article 59 of the Act. That is why excessive expansion of punishment
in everyday life cannot be checked with the concept of personal information handler.

Therefore it is necessary to formularize minimum impunishable behavior through
interpretation of the act. Specifically notes should be taken of “The Improper
Solicitation and Graft Act” that declared active consideration of social normal
practices. This Act supports utilization of social normal practices. When the Act
is examined on telephone number, email address and postal address which are
communicated often in daily life, the requirements for provision to third party by
social normal practices are as follows: The first stage of collecting personal
information should be intended also for social fellowship as well as for work.
Provision of information should neither infringe upon the right of information subject
nor cause disadvantageous results. The provisoin should rule out any potential of

social criticism.

* Intelligence Bureau in the National Police Agency, Doctor of Law
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Untersuchung iiber die Reform der Staatsanwaltschaft und die
Einfiihrung der unabhéngigen Einrichtung fiir Strafverfolgung
der hochrangigen Amtspersonen

Chang, Young-soo*®

Die Reform der Staatsanwaltschaft ist seit langem als ein Teil der Justizreform
oder in Zusmmenhang mit Regelung der Verfolgungsgewalt zwischen Staatsanwaltschaft
und Polizei versucht. Bislang gab es doch kein befriedigendes Ergebnis. Und die
Korruption des Oberstaatsanwaltes Kyungjun Jin, des ehemaligen Oberstaatsanwaltes
Manpyo Hong, des obersten Presidentsekretdrs filir allgemeine Verhéltnisse des Volkes
Byungwoo Woo veranlasst bedenkliches Misstrauen des Volkes. Es is also nicht
unvorhergesehen, dass das koreanische Volk eine spezielle MaBnahme fiir die Reform
der Staatsanwaltschaft auffordert.

Inzwischen gab es mehrere Reformversuche der Staatsanwaltschaft sowie
gesetzliche Festsetzung der Amtszeit des Generalstaatsanwaltes, die Einfiihrung der
Offentliche Disputation im Parlament fiir die Ernennung des Generalstaatsanwaltes,
und die Einfilhrung des unabhingigen Sonderstaatsanwaltes, die bisherige
Bemiihungen fiir die Reform vorfiihren. Aber das koreanische Volk verlangt nicht
die Bemithungen sondern Ergebnisse.

Das Verlangen des Volkes nach die Reform der Staatsanwaltschaft kann jederzeit
flammen. Meherere Gesetzesentwiirfe fiir die Einflihrung der ‘unabhéngigen Einrichtung
fiir Strafverfolgung der hochrangigen Amtspersonen’(=Gobicheo) eingebracht. Diese
Gesetzesentwiirfe sind seit 20 Jahren mehrmals eingebracht und ohne Erfog aufgehoben.
Aber mit wiederholten Versuchen sind die Lage viel ernsthafter geworden. Im

Zusammenhang mit der Verfassungsdnderungsversuche konnte die ‘Gobicheo’ als eine

* Prof. of Korea University Law School
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verfassungsrechtliche unabhingige Organisation eingefiihrt werden.

Die langjdhrige Diskussionen tiiber die Einfliihrung der ‘Gobicheo’ sind nun
auszuarbeiten. Die Einfiihrung der ‘Gobicheo’ sollte ein Wendepunkt fiir 70jdhrige
Strafjustiz in Korea darstellen. Das Verlangen des Volkes wird noch stirker, so ist
die Einfiihrung der ‘Gobicheo’ nicht mehr zu verschieben.

Es ist jedoch nicht zu tiibersehen, dass die Einfilhrung der ‘Gobicheo’ als
gesetzliche Organisation und die als verfassungsrechtliche unabhéngige Organisation
gosse Unterschied darstellt. So sollte die Gesetzesentwiirfe fiir ‘Gobicheo’ nicht zu
Eile antreiben, sondern wiedermal im Verfassungsidnderungsprezess iiberpriift
werden.

Nicht zu sagen, dass die gesetzlich Einfiihrung der ‘Gobicheo’ verfassungswidrig.
Es ist doch zu sagen, dass die Einflihrung der ‘Gobicheo’ ohne feste verfassungsrechtliche
Grundlage weniger Chance fiir Erfolg hat, dass die Einfiihrung der ‘Gobicheo’ mit
verfassungsrechtliche Grundlage auch fiir die Unabhingigkeit und Neutralitdt der
Staatsanwaltschaft beizutragen ist.

In diesem Sinne sollten wir die Einfiihrung der ‘Gobicheo’ mit verfassungsrechtliche

Grundlage ernsthaft in Erwdgung ziehen.

« Stichworter: unabhingige Einrichtung fiir Strafverfolgung der hochrangigen
Amtspersonen, Reform der Staatsanwaltschaft, Verfassungs-
dnderung, gesetzliche unabhingige Organisation, verfassungs-

rechtliche unabhingige Organisation
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2|2

Fj9] - Al TfeH(Neuroscience) 3} Hah, 53] WA T <
wzolo] Molglo] ZEH) 7 HA}A QJZRA O Fo| 937 uw A
ollxje] B4 Mg oI5E T e FAPIAN]x
of 22w o 7)za WHe) Mﬁﬂwfi, #A}J%MWO s)ejap 7]
9] 2¢) 50| ZHEA 1 wofa w128l Sof HAS A 22ato] 27
s w5
A ol . 41e] el Hol ek BE oleie A vl
Aol N Sl T1E v glo] Melrhd

TR A7 9Fe] B AT Fol= AT, 53] HoJAKBrain scan, brain
imaging, neuroimaging) 7|&9| W2 A7|= AF7H] WAe] Ao WA R
Q17k9] kg A Alo] Tjgt B2 (Crime against mind)Z @3} WAlo] =l sjokarct
L zgo] mol grEs dse] Fie|A(Chrisoph Bublity) uixjel w27l
(Reinhard Merkel) o] 93] 4= Q= Su|28 ARo] BEAETLES) ARA

il
g 0
]I -lN
U

_t_,

1=

2

ofr

it

ol

flo

B < N

SR U

rlr ot 1o
gr i1 1o N o

ne,
ol
1o

b

1) A8, “sjmieke] wdo] W GAelA GAAe] Bet A7, Asista HerdETsel
HRARSRRI =, 2014; w2, Aol e} HHeh A 1 AT, TEEstAT A18E A%
(2015), 992 o]3}; o]olod, “oFEEEAle]| tjat FAFA T} 2ol THat TR T8 ofat ok
o] qlajulslel Belstol, THALGA, 1268 A EQ014), 59% ofsk ¥R, “8] AlAsh
o] Az AR -ANAATtemRE o] £A, Adevista (et As4d A3E2013),
5072 olay; Mg TZ, “Af-o)Ao] et Libete] A7} F2 APS -274TEA wol
ol F= AAE FAoE, Aetista Tyt A528 A3E(2011), 477% ol3).

2) A7BS- A, “Bad W Thegtesael Muse] 37, Aduheta MYekegs A3

ANZ(2013), 199% oldk; A A, “HA SARA HYFTA A GFL(reverse

inference)®] A", olsteittiatal "HER=R A197 A35(2015), 153%: o]l o]ld, “Hdd

A AstA FARAM s A, TEAR AT A22W A4E(2010), 255% ols); £A%G-

FFE, “Neurolaw”e] 712197el WA S 816497, TRAA AT #19235(2012), 91% o]3}.

&3]73- A% - 127 - Thomas Hillenkamp, "}5te] ubda} = sfejrtel dgke] #at A+

(1) -7t} el Ao Bt cﬂﬂw 23y, ARAATY ATEA 12-B-09(2012), E3]

457% ol3k; GBI ol AES HEY AL, THuiete] Wz FHA sfejckel el v

3F A1), AP ATY ATFEA 13-B-08(20]3) E3] 153% o]3}, 259% o[3}, 419%: o|3}.
27W(Neurolaw) 0.2 Belis 2 diote] 4 Awwh 7 Alnedele] TAd that iekat

WS 2= Meynen, “Neurolaw: Neuroscience, Ethics, and Law. Review Essay”, "Ethical Theory

and Moral Practice;(2014) 17: 819-820 I=.
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A7) A B 2R ) ZkAo] AL e ukgel that WAL | 4 U
AQte] BAL S-Sl shEska 81 =oje] thio] WA Eacky & 4
QIekS) 7 oA ofehel Az e ah Al et BASIH e Faolehs s
712 WA S92 GUTE AR A 7S PR olol 339 24
49l AY W Y2 Foleka & 4 gl AIX
o et GIglot o)A HAG HES ) MR P =9
PSR AQ1A, Be WAsteRe GAPEA Hul 02 PHoR A8 thest
L AR e Folof shen] S ABAOR He) Mg dck
wob uhgo] TAT of ] Hoke] taFe F99] FEo| ofef eje] /)22
e o] HIEAE Aol Aut BE THs Awe] WSl W A HAsa S
o gl7] Rl £ ShA] 27HE H Bl Jsh FgH ukge] that Wl
U, AR MAYREA ol thet gL ABACR Ak, T A%
Bt S MAARS] B R DS AT 1) %’4811 FeE AH F %
A% W 7S Feh A AZOR HES) M) 5 =0 WEe fokn
ERSE

Ny
o
HE

_L4

]I_4
e
o
glr‘
H

OL

5) Bublitz-Merkel, “Crime Against Minds: On Mental Manipulations, Harms and a Human Right
to Mental Self-Determination”, "Criminal Law and Philosophys (2014) 8: 51-77; Bublitz- Merkel,
“Guilty Minds in Washed Brains? Manipulation Cases and the Limits of Neuroscientific Excuses
in Liberal Legal Orders”, in Nicole A. Vincent(ed.), "Neuroscience and Legal Responsibility.,
Oxford University Press, 2013, pp. 333-372.

6) £ Mo B 55 o= 1981 ofelg] FAdLel ofsl ARTHE AU plagio, &
AANA wez wleE Zekhes F30] A, 2001 g ol wolE A223-15-2%9] A
= Yok aleh e o] 7147 F-&3#(De l'abus frauduleux de I'état d'ignorance ou de faiblesse)
oAl B, B, A, Al o ekt slalatel BEhe Wshlrle Foas wE e
e Bo FHES BT A3, 1 Al Anzol] A2 A} B+ R Ash) wele
steE & Ae 3d olskel AYy WEF 375,000€0 Atk qrgEe] itk
(https://www.legifrance.gouv.fr/affichCodeArticle.do?cidTexte=
LEGITEXT000006070719&idArticle=LEGIARTI0000064177 99&dateTexte=&categorieLien=cid'
2017228, A7), AT o] A9 TshAe] AAH-HAH FEHPE oS o83 A
Aurelo] e AR Fo WIS oz drkum s
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II. oS0l cHet 'Hzle| dEleA

1. Of30l &

ro
1
fea}
H1

°
2
2
Io
£

b

AR b, FAle] ARf, AR Ab B e HaIE 4 gl Ariael
59] thgolel elskin QKR o]F Hakshe A9t G, Halshs 7

AP T18-E HaskA) e 4| 5o BAlL A3 FAt

o
)
[
)
_?L
%
ot
j&
s
2
1o
:ou_ll
>
BN
ofN
oft
ol
ol
N
i
9|L
B
rﬂ
o
i
oE
™
o
fr
>

oz WAL Rt
“h2 Aol melziehe Aetulele A BafekAe Aat W9, el

W 27ko) A AlAIARl AshE Asks w9l AXle] 4H9l o= glo] Bhole
7S BAHE A9l WA W2 AUE 5 Qs B7ek, o o)y

OS2 g AREelA AAlA eE %‘%‘3}% BHA7E FAPA AA 2 2ol o]
L

o ;g WA ZﬂXHﬁ’J el 8 4 2l Al 2 9 ¢ o) A

TRAES Fel AE AEH A 225 52 @9‘5%5 olH Al FA=
A718HA] =tk A2 EETeE do| o7l el 5= (Bublitz) e} Hj27]
(Merkel) &} 2] #o] Z1710]t}.

A AARCR 4= H o d B 5 2 Aol Fobs F20] AR SAERES
HHEIL 2F8Hs o] Wolehs HAS 7H Aqte]l ARFAHA FAEAL 1

7) Bublitz/Merkel, “Crimes Against Minds: On Mental Manipulations, Harms and a Human Right
to Mental Self-Determination”, "Criminal Law and Philosophy;(2014) 8, p. 51.
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7F she &5l § & flofof drhe Aol 159 oItk

AF7HA Rl w3 vR(EAD ol Al vkt wfo] o]dFe]
(mind-brain dualism)2} A| O}EHOH A Ay el 7P YelEe Al (i
AL AL AEA FAEA s AldIete] Aikes, 53] H a7iE 92
of AAIERE ohzh vhgat Aale ZIAIZAY 2hsol Skl el e AlQlx
L HEt} olof Higt AlFE =95 v|Fo] Fi® ofskE of7|A 2] &
© A2 A deE 7S uksel iRt 2470] I FHAIACl Ak &
M= 7HEE YLlSol wiste] A5 Akt Hali7t opyRles Aol 5] A
g ol& 83| sk A2 AuirRlolld BT 4 Qe TRt P2 vhsoll dit

=

s

=

W A RES A s malths Aot

B2 olef3t QO] b, & FpAloln AN ARl BAS e AAH A
e ABAE PHelA olgA W 4 lvtel Boow WS Seju, Wal
4ol BAlE B2 WA QoliE AUH BA} SukEcks R Asic
E kgl ek WAL AWNoR S9E A9 REAY olojd maeh A
Y= ol A ETE 2l el oW FAjm gOoE nhgol et WHE
=9J3t Z191A0] Hig 2k wwlo] XdZﬂHOiOk S &4% %fgac}. s 4%
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='§
3
El
l‘>
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:Ir;‘
N,
ol
ofl 1o

Z
7t H= &4% OP‘ o[t 7|14 53] | 270

|

5 A olefel Sl X SRS E e A AT il
Aol 150 542 gol 9l 4 }
siok & otk

E
:gg
H
rr
pa)
flo
o
i)
1o
i=)
m (
)

8) ARed} vAgE, FrFole} vdhTol, FAEels, ool AT ko] Aol
Ak} #Eg =o)d WRE on] o) tgt 7|22l S Kane, “Introduction: the contours
of contemporary free-will debates(part 2)”, "The Oxford Handbook of Free Willy, 2. Ed. (2011),
pp. 3 =

9) 211§ Aol 5k UL AN SOl AT 192 o 19] 631 5 3o
2% 715 =17l (brain disorder)E 717, o] 22 E= W% 6,0002}0] W Ao vl
THGustavsson, A., et. al., “Cost of disorders of the brain in Europe 2010”, "Journal of European
Neuropsychopharmacologys, 2011; Bublitz/Merkel, ibid., p. 52).
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2. ORS-FAl0| 25t wzlo] MR

[

1) FEE|= W22 At

@A ‘wholl gt HE o ik AHte® AAE HESES e Fde F

o] = v|22(Bublitz-Merkel)o] Aot th23h g2 140l 25 < Ao vh
ol et ] A2 ofEnt ‘A A W AT, AR AR W A &

A% 7paEel Yehg FE5T Uk

§ 000 [Crime against Mind]
HoOOx [ot2oil thst Z]]

(1) Intervening directly into other minds through stimuli that operate directly on the brain through the
use of pharmacological, surgical, neuro-stimulating, genetically engineering or other electro-magnetic,
biological or chemical means, and thus purposefully bypassing mental control capacities of the
addressee, causing serious negative mental consequences shall be punishable, .,

O A=A, 2ot =X, UF X=FSH, RUSSH 22 CIE RPN, Y3y 22 315 sHa
0IZ5t0] MHMo=Z Lof| 2tEsh=s AI5S Soll Efelel 0kl Moz JHelst, oA stof ol=X
O 1 FAolo] YU SHISHE 35101, ME £EN FUN HSE oPlske #els (™)
e,

(2) Intervening indirectly into other minds through stimuli purposefully designed to bypass mental
control capacities causing severe negative mental consequences shall be punishable unless such
stimuli are exercises of permissible conduct such as free speech in respect of the other person’s
mental self-determination,10)

@ YU SxsHS Tie| 2l ol=Moz JokEl XSS Sl IHMoZ EfRlo| nhzo ZHYstL,
l2tet 28N AN s oplshs #els, 1218 X=0] Blele] MAN Ap|AEAS ESE Al

Mol ZiRZ2 HO|EH(AZS| ARt Z2 E=ls dWelel H3o| o2, (L) M.

e}

2) Fo e ¥ =9 35 A

Aet= eHoke A4 M ZA ¥ 7HA4(direct brain/mind Intervention)y} 7142
%] 7Hd(indirect brain/mind Intervention) ©. 2 A& Uil, AR ol 2154
o= 2gal oud AL, A Mo HHYoR 2gak owy ATo|x
g sgiae] RS A% 5 AU PP B A2 Aolg ASS

SR shal gk F AlFelrs Hsjate] vhas oFs e AdA=s

= T —

A

Jo

¢

10) Bublitz-Merkel, ibid., p. 73.



& 2 A9E A0S S 0 ARTE olsle] 0 AL 1o
2 AP ASIe] B A6 5 ARk 4 o] WlR] ofefat Het Helay
OH= ZA9ure Aue) thako SR Zolth st} Fa )
$2 RopHoR Anns|E Yk

() 7hE=E9l 2l 1 B 7%

51714 7H(intervention)o] 2t 4:A1xK T aAp 2] FoIS W] ke M w)
o, & Aol th AlglolA 4414 ogsob(ﬁa)% n)A = A (stimul) & Bl
AL Wi B2 olgfdt A4, B M $M SAla) Bojaln] e AL A

ASARE 2Tk sle] BE FolsiA] ohe 1%01 FAEE AE opetn Hek
RIOF TR ARE S eherh el ThE ARt Yslshs O 23} 34
g o] gleks olf ujRolchin Sel ATo] Gl AT HHOBRY 4G
= ARJMAI = HEARE T AP A8k ofle Aol

o). aicka s ehelo] BYshA e AAA WalE BARHOR 58 A
& BAZL Utk AR S8Es AT SlREA g e sl Tt
g, I 7|38 A ‘AAA 27| Z2A A (mental self-determination)oj| 4] 2+
ol Gk lolck WE ojie] (Fow e sgo] ohel FAIH FA4-
271¢H(mental integrity)of] |2 FF& VA= A== Y = Zlo] 53
il %

o] E|ojo} 5k, Bfele] A4H B4 o2l S okt ALt ARk HAIA 2
He 0|83t WAloR BRle] A4 LAE Azt 1A Ashe AL )
% wotof Gk Zolth

(2) AHfok B B

3 AfRre] FelE RSk A 1 AR WelE A

fr
i
_t:l
_}Iﬂ
i)
+
32

11) Bublitz-Merkel, ibid., p. 67.
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THe HelA $4149) Abget He] @ 1 A5 W ke Ahget Helrt 2
2 o|Rojolt Btk 2 A oA Gl Zolth Hgelx w2Ae o)
93] T 7HA) 71 ANRITE 5, ahgol Ak - Sgo] Folelztel 11 )
Zho] A A 74X o] ofmgizlels Z1%o] agleleh the Algel Ak
cFe] AA1E] Y- ei(mental realm)S AR EFSoRsti FHS HFO ST
2 V) 73R8 e AEsloRitts U Wa Zlol|E Sl

I~

¢

(3) 7+ a3}

° gma 58 @i 50 o547

=
oF fEE A8)S WAL A, HHEY

e =
=7 d=s A J’ﬂ e T Aee wWRi: duit BAL 24l Wl
A= g2 oA of A8 FF= mAA F=

4) 749 -y

gjele] nhgol 1Afele Tkt WHse Ao siel 43, & ARA 1
(direct intervention)¥} 7H&A 7F4d(indirect intervention) © 2 R=x|3L dlck U4
Rgs] PHEL AW RolAuk A ARAoR Pasny 1 dAE Ashs
Aol 43| ofele A (borderline case)7t 917] W] Qo] 78 glo] Fst
A AfsAbs F8E /o 7heRt EY 1ol whE WA avke] Aol
uhshs Alo] AR 2o Rakitks HolA AR sk Aol A
Asjtfal Kz Zlofuk!d)

12) Bublitz-Merkel, ibid., p. 68.
13) B} A= ol& E0] Shaw, “Direct Brain Interventions and Responsibility Enhancement”,
Criminal Law and Philosophys (2014) 8; pp. 1; Vincent, “Restoring Responsibility: Promoting
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o|¢# HHoll WhE u, AHA TS AR ez ol 2HEshe A g =
] A HZ}=<4(Deep Brain Stimulation)o]u} A A12H4JE-2l(Psychoactive substance)-2-
A= A 2= Aolebd, T4 1S 2a o 9A28 A, & AR G99
W& Aol oA A= =(mediated) 795 T

A 2 RARQ 2 o4 & A2 S0 A s e A=E0]iL 479
FrlAke]) AEA Z1Aefl ols AeE o= A S 4]
Sh= YARSS B ol froletar & 4= Stk o] Hls| A &2 W
S A4 AAeE te Azl o8 Wl =gsks AAaes gitth
AFA ¥ e 7lEAem Ao W wEs H7]-3kekE(electro-

= =v]4] HER&(physical reaction) 2.2 ofsiE = Sl & EEFY

2] J2hd, 72 TS AEd BRES dshiA)e

AL, F3lo] A =7 el A EoIth= A, gl Hf o|n]A] =2 HAIX|
o ofu 22 Y-gofl BAE AL, QAR Aeleha] 29} ghaeA

11}(e3

N
s
2

o

o
FrF
o
ot

o

=
o
rr
Y

of/| ek Aple] FEslul olajst THE 47 LA WY 4
AT ZPEA) 7] B 0] o] Jakg mlXI (B2 ¥o] BEo) of) @
AT Qo] Faks ofi Bl A mE Ajele] AlejHel EAe] ot}
L o] ZRsslths Aol 1zlo] vk, & ARO] V|4, HlE AAd &

BAZH B et HA W] QS mA o] golv|E & Zolek sk
Bublizo} Merkel & o]efat 41221 fAbiolw Baha Qbaps 585 fojulat
A FEEchs QAe FHeith S5 441 A7 dgHoleke ol 2 u, 2%
A A ARAE FEsHE A FH3] Yol iset Fgolu,

LS AFEFES 1E50] A QX|gt Az-AQl 7]Z(sensual substrate) 9] 7Hd-S

pE4

- T -
di5iE EAIaH 4= 9L B} )4 (conscious awareness)o] 420 EEFE 9]

Justice, Therapy and Reform Through Direct Brain Interventions”, "Criminal Law and Philosophy.
(2014) 8; pp. 21, 27 F=.
14) Bublitz-Merkel, ibid., p. 69.
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L E3] ¢ agoky 3} kx| uE gkeF 2p=o] ko] &) A © 2 (subconsciously) 3]

ajRel;
= 7% {subliminal stimuli; F2]E&]7}o] g3k n|x= 2=, (Q)AskA=E}

)

o olefat BAZe] AABThe o] WA Lafste] Qaojeky Atk gl
o5 HHA | AN e A el sl $el QEL Rt o
BRE BAIES ZHIts Zolek el el 92 wie] Helzbge ARk Aol

o} o|E So] 55 2 ZFe]F7lo|2(Global workspace theory)of]ls) w=H <&
27k QA B2 oAlshe Aol sk BAZle] FelAl A AN g 4
Soll Tigt Mgl BAlRCHE § Asiths Zolch 2d A4 tHolehs Al
oz Ao thEd], AFT AR (F dEAel A2 ohdzt) AelE”d
A2l AAE Aoz s dnts Aojoh IHE TS 9219 nhEe ?IA]
A 7ol A= = AlolEhd, A e A 7 AAE el
Ao FHEEths wolchlo)

(5) 749 #HA =2 X(normative status)

QIF HYA -7 o] Y ES B A wAe] $8712Y olx
2 Gl A PEA ou)-FaAo] Z1Eo] B el glrk BE 7ol
MHOE FUSH] HEES 4 ol Jlo] ohi, FaO| A4f S} Bste] ofF
Tl @S] A Aot A Brleh BEE WA Hlck HolAl g 1A

o “FWH Yu'E F wAY §B PAEOE SN

N

o2 ol ¢lof He AHE Bl Atho] 1heS WskAlz)E Wl et WA
BE7} ATEARE ST B0 R A B2 A EA(Oxytocin) S Bl A
o 0 AT Hwel B WA HES A 2eths Zlolth BE Al &

22Q] golut 11 f3t Sl NE P B glo] BUsH thol= Hrt

¢

15) th¥2 o2 Bernard J. Baars, "A cognitive theory of consciousnesss, Cambridge, 1988 2
Bridgeman, B., “What we really know about consciousness, Review of A Cognitive Theory
of Consciousness by Bernard Baars”(http://www.theassc.org/files/assc/2341.pdf. 2017.2.18. =
74)\74)

16) &8 FAo] FUANRE F4A5(Olfactory stimuli)o] I=w] o] A& F-Flo] Bt 2zt
EA7F o]”@ciar st} o]o) tisA{+= Bublitz-Merkel, ibid., p. 70.



PEO] YA A/ AHBS EFFREA T2 o]F A )3 7R=AI9t

1= T
e e Fag oulS shucka Bk 2PEA S Ao S8 A

LB =
oA (£9] gly) AAA 7ML YgrF o7 FAEE= AR B o|2u8) ‘HH

T O L=

o

9] o]9120] (normative dualism)7} 2 Aslti= Ro|ch. FA sjRAoz sy
2ol Aoz sleake, WA Aol Aukst AelHAe} S41910] A7) AHA
wH7ke] ololgeke AH FPEHel YeiS Adsfs RolchIY

S S st AL A AN 2

rulm

¢

(6) {17te] A (Dignity)oll gt =

Lol7} QIZke] E/dol tigh eIt HEE & shte] 7eor dAuRith
A AAHoR HEE W95 %%**394 875 At Aol A e
-21710] dojo] Fejold, axe] S22 ofu]x]e] mgold Tholl- A A|Hsh= 1 AL
#o] #H(first-person perSpective), 5 wAIERE AR B A A 27t o] F o]
Aok= A, & 2 AR AFR= AollA Abol7E fltk= Aot Al aeh=<l
7188 7HE si2e SHE olEdt ddAwEE Selske Aol Bl =4
AR = HEtehs Aolnh IZF 22 A9 vhaE SAISHA] S5k shar Akl
2o whel AlES thEthe Aotk of2IRt BRI WA =il BRe o= H
ke A2 i A|El(brainwashing)2 2 Q7S 57192 FF(objectification) s}
Aef] o] 4 AL AFE Al A= ooF & Yol EHsirh= Holth

e

17) ¢|& E9] Levy, N., "Neuroethics; , Cambridge 2007, p. 62, 144; Greely, H., “Neuroscience
and criminal justice: Not responsibility but treatment”, "University of Kansas Law Review.
56 (2008), 1134.

18) 22 THo| olEle ASE A4 9. B8] Au) Al Fs] gehe %ﬂ{wg A
(Newromaketing)} s} & 75 tJ3he] BApEo] F5a 20 t3sta ied), %
420 o] Hag AL ohdA Fo| BAH.

19) Bublitz-Merkel, ibid., p. 72.
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(1) 2 GAA Axk o) ofn, Fka P 2 sjshAre] Folok Fo

A E TS 2 E Y BRI A8 ARt o 5 gl A Al
A A= g Aol Hast, Aol ot Jidde HA & 5 Stk

A15re] A& 7Hdo| A A& A A% Ailnegative mental consequences)tf=
AL HA1A Akx|(mental injuries), A1 52 9] oFsHlowering of mental capacities),
X135 9] ¥H7Z(changes of preferences) 59 &2 X3 4~ ¢rtal HEok &2 o]y|gt
TS wjsatel St R AlsE ARl 2) F2(informed consent)of| 23]
PR e vkl 2k R S g o ARk AR FAIE AR
F&= vRke A= o] AER] etV sk Zloln, FAlE A2t
& o] 2}-5-H AN free speech protection) Alo]e] vH|w & o] I Qsirt= AL ojn]
Ak wekA] ol7)xle] Bl Ald Aetisl] lshas 1Ao] Az %
dib(severe) Zo]olof B, %‘«?ﬂrﬁ.‘ﬂ Zuiol B9RelA 7155 Abela qualified
state), = Z-Z|(purpose), o] &2 X|A119](knowledge) A== 7J5lE F3A 94
o} Basies Aolch oletet Algtol glckel Aoz A o] Alsiae)
AEAGAYIEe] B A9 el B 4= 9] wholch w3k AW AFEA
orelee m4 Aol TRsElES Sl Fhrh2

Ay
ar
oL-]_Jj_

jﬂ

(8) St Azt 7742 AH(FA14 3o mental harm)

THLAH WS FASH T4 A 7P olehs AL E o A8
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20) Bublitz-Merkel, ibid., p. 73-74

21) & o] FAot B¥ME, BE 7&%@@ el SR vz FA419] el B I Bl 2
AAE st 9l7] whEoll SHEEk o Zsl(special duty offence)E & 5 Sl= 7-F-ollwt
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9) ‘o F 2EHAFN o HhE AN 2% WY E87A

A4 vkl gt 22AQ) Wit el Aol ofE §Ro] FAA &
S S A7} sHe elA] Hohw, ofnkE AEds W 5 oA F AE
g2 Aof|(posttraumatic stress disorder)E AYzHal £ 4= QJoial 3tk B2 A|HF
1 HoflA= Zpol7t Sl Alo] ARHOIAL o]t T4 AEHAE F= AR
et HhAkgSolal whEha iAol s QA ojoptt sh= Aotk mEhA Eaf

jus)

4} F3bo] 7H5317] sl = oleldt SAHE A7} ol 7153 Zlolojof sl
2EYAE F= ARES I A EYEH Tk Flo]ojof shth= Flo|t)h A
EYAE = ARE o7IgE Aol High ZhsliAke] #i(liability)> 1o FukE=
ERRI(szh o] Aol thet setoll7kA] EE AT of2fRt w=2]7t o714 Al 4F
= A "FA7HA] S8E= Aoz HolA= ket AEsletk?) g T

YA A =o] okBlE 7R o nE oy} 11 AR EWsicla & 4 gl A
A, 32 HesH| ol8she Aeoltt EHY ¢ Stk ZRRo| W

23 7417} Ik ok gel W) AbEA e e wel

o o 7
5
DA
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(J}%
ol

o ok

Sl A& opdA] frEAQl Himg Mol ol #8212 3192 (knowingly) IRl
J

17}at % ool w=ZAZl A= ‘dAT ) Ask ol BT o)F(duty of care)’} Y=
Al

N

q A= | H h=4

o= A% % oItk Aolth ol ol F9lo) 7|3 BAE Aok, Aalah oA,
o), |3g9le] HA14 Aol vl 18TV Teid )P A Aoeks Holth E
1927} 25 AtlolAl 2t whSt el whgAel vhste] A4 £ gelehs B o

i

ol o o W, o
=)

e B oy} olvka & R AN, olzjgt off e 71101,1 5o} HlmE o] HofolstaL
= AFE FFEA ALY (FH) AfTE BERE Boh ¢dsitia B Holui(o]d
iA1= Bublitz-Merkel, ibid., S. 74).

22) ol B0l ‘BA-¥aLe] RSt B3 ME ABxS} ANTxIME B FA-FIL FHAE
AlskaL L, FHEE olat o T)E flskataL =, 3kl oAl| P47t o7IA o] 1A

=
¥ TS E8e uhgoll tigk MF9t ofd BAIRIA tisi = AR HEZL Fasitt
23) Bublitz:Merkel, ibid., p. 74.
24) Zepos WY A223-15220 8 A AAACE A% B Ukt el A WA
A Wk ohleh, PIE AAT T wEEE 4 e E5E /S8 S de

~
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U R 2 Y AL Aol 3, A WY 571
(cggshell psyche)o] W] wAE FF F ARl vl BASE et

TIE2 of2fRt o EAIEel tisl Ale B ‘i}—iéﬂ A= Alse

19T Lol B ABl8 2715l Hel el g H2ah] of el

EAIE(CIE S°1 job market)o]] thsfjAl= oF2] A9 Folle LHSHA] X5t

1 9o, Akl ZkA|of 1‘4—]0}] o17Fo] 71X]= ZH=AJ(susceptibility to situational
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ZuPoleta 3 4 Qs HAIA A-g(mental freedom)S HA5}7] 915 AuiAbe}
SAiEe ol AT A mhetslorst At ek BiS 871417
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o2 sl BAE dEdrka itk oAl FA% AUORE HeE 4 g
lﬁ%%% FHOR nhgel that WAk 5] A FEEA $elo]
JuAEe Heas|E Gk

X
(L
ﬁ
l‘l'F

l'exercice de pressions graves ou réitérées ou de techniques propres)o]ztal sjA] A= 21

Algetal glrks Eoltl(dke] 2445 6) #x).
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woluc BAHel BAR el e fudlate] vlRnd dej] pat @
AP (Charter of Fundamental Rights of The European Union) #||3 %2} 74025 A1
o] AT} e A1) SPH(LA - 2 A)A (mental integrity)o]] dF F8F2 =11
A 7] wiEoll T AN §lole mhEoll dRt W e Alde] kst A1
ofe AEsk Bastch SR o7l GAHOR Qgt EAS) A A ek

= AT vk o] Aot B olehs Ae WA TRAMGA FE3

o]
P

met
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o .
£29 5 93, YEEFUo|; AT Afprivacy)o] B HATAL A4
A4, AAA A7 AR et SAxGoR S8 75T 4 orke Qe
ofalE ARk |E gtk olefat ojsizt SWF A= Gt olf vlwA el

25) CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION (2012/C 326/02)

Article 3 Right to the integrity of the person

1. Everyone has the right to respect for his or her physical and mental integrity.

2. In the fields of medicine and biology, the following must be respected in particular:
-. the free and informed consent of the person concerned, according to the procedures laid
down by law,
-. the prohibition of eugenic practices, in particular those aiming at the selection of persons,
-. the prohibition on making the human body and its parts as such a source of financial
gain,
-. the prohibition of the reproductive cloning of human beings.
European Convention on Human Rights(Convention for the Protection of Human Rights and
Fundamental Freedoms) #|8%= S-H 1AM o] AAA Bsh(AA)e] 272802 T3]
713 Q)= FAolt}). A8xE ZelolAle} 7[EAAE H S o 3l Z3tolt). ARTICLE 8 Right
to respect for private and family life
1. Everyone has the right to respect for his private and family life, his home and his
correspondence.
2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals, or for the protection
of the rights and freedoms of others.
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20129 =9 718A Aejol] Pk WA ABET} QY APE SRR
‘9 HAste| AR S &P (European Convention on Human Rights) |8 %2 o}
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A ekl WIS ol FES] ZHHolt 23o] 588 4 Gl R4,
% SgAAS PEINUE AT BaF Folt oS So| FREELo|tuE 3}
£ LRAGhrling: QRF Hlo] IRl EAshe Bl vk Hidted
240] A8 FUAElEkE A F PAA sk Zeshs Ao ohiekn
shel olefdl BUS 17 Be A/BHe e AR ol H8E & Uk A,
AHS fEstal o] Zolul Z(Eliciting Emotion)2 Q17ke] A1) ciet Halzk

26) Bublitz-Merkel, ibid., p. 52.
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=
242 EL FEYe) A4 wngele] Uo] WEY 4 Y B B
o ZIAAE &35t nlAlA| k= Z(Non-Consented Neuroenhancement)-2- &£
of obd7}, Hgt S-&Foll WA T o] ofER BTt AESHA| e EAtIAl F7HA]
o7 32 nugE kAE2}L7]|(a deep brain stimulator)S k|of] A1l QFojA] &t
ke A Tl ol shue 8E 5 Tk Aol HofRt SUoAl Al
T2 FEAECR O59] 7|9 AR ERle A2 FEEe AWk old Ae
2 A 93 rAor FAE 7|9 UEE = Z(Memory Mani-
pulation)2- HEZ}AL sjof 3k F=7 Aol Azt & HsirE EEu7] A
off MlEZsEe] 2838k oFae WAl sto] 71d=o] IusiA|=s Forn A=
FAZIe I Ao A Tirte] Hzo] Aol fltks B7E WEs she A
ojm gt WHajoll = SFsHA] b= AL olv] wWighy 5 vt miel A AEE L
U0l Axtel =g wizhA] ] g S22 A0 AR|E Fof HEle
A(Weakness of Will)} 27} obd7}, Ap7|#eke] S oftql7l Aol A
ool wr} 43l FAHAQ] BES S SARAS Wa 0] AFFS 14
7]= Z(Cognitive-Emotional Phenomena)2 E71H72 39|17} 527 F43] @2
A Aol dia Bgol thal o g Al Gefordt ANAE B OB
52 5o dua BAsiME Zlo] 9l HEIF Had) Belck EujFel 244
ZH40] ofUieh 7hH 1A AAAL T 15 o of A SHAIN ] wskel @
o] olat Aol g WHFAQ QPG WA 1 4 BAE

gt o7t & S gle Aolrk
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A A7) 2AH AEA A7) 2R, i S50l Hidt 2] 24d 5 ddial

[e)
sjo] ek A1 ARW ) SO Qokg 4 v, TRk 0|2 Al

27) Bublitz-Merkel, ibid., p. 58-60.
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A7 AA W (right to metal self-determination)Q] Z&j|=, whek 1A 0] HIEA o
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28) A 7Ayete] Ao 49 7HU(7H4])<(intervention techniques), & A o] JYe(HFE o
2 ¥¢] zH5d] 7|Ysl= 714 Direct Brain Intervention)<: t]'/él/] FH”E]'_E BZA 7] Qlek
] A5 2}=<%(deep brain simulation), WAFE2] 42| &9 (radioisotope therapy), A5FH-A}7]
A}=-<z(transcranial magnetic stimulation), d7]1%2] & ¥ (electroconvulsive therapy), &A1k
E(psychopharmaceuticals)@} o] F/NFS gA| a1, =2Holy &, vlaE ARRSA] aly,
o Zedt 54 FRS ARIoR Ho] WAs X sshs KAl Ho] Z(gamma ray knives) Als
2 ofn] ArkelelA de] &ulA Qirt. ol2ldt Y]so] G=3tolm ot BT 2 T o]
HeEARl 2UES o R Hrh vy A& ATE $9Y F o, 49 2178H
(Fhed B ddko] A7AEL of2fgh o833l FRtolAle] 7letdo] ol o& £9
FRA0 = stodm AL AU &Y F v THE ofd glowEls W, Wgolv v
W5 23 AL slAolehe ol Z1la 18 Al W, F3lel Jlelde W
A=, 1?44— g AAE BA9 MA =L BEdos|n e AdAge
(enhancement)AJ7)i= eFEe] AT Fol 1ok e $A1E 1AL wls kL sleks 2UE SR
ApAloltH e & Eo] Vincent, “Neurolaw and Direct Brain Intervention”, "Criminal Law and
Philosophys, 2014, vol. 8, pp. 44-45). “%270(Brain scans)e F%Zo] fHxSo| Mitt
Romney tFHFHE WA X3lal vk Z& HolFal Qioh” o] 73 o] MAY s=z}
A& ARG olrt. AFAEo] tddt FaAEIA $EAES BA skaL 2 1l 25 ¥
WH3kE 28l 25 o] oo HolA A=A Fou|dt &5o] Blths 21s ¢
Hook ARAlE $F Feledt dgse] 7] wizel o] AFFE2 Rommye] sl 418 =7]1
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20157] ARSI 1 715 A9) B oftl7IK el b ox] Btk el
o] AAln} nhgel] thal ofw ek 2fo] QGlEAl, 1 HIH ofwslEEAS
APAE oF 4 QIES BolFi 7]40] ke ulde] AHgEHE 4 Qlrks 7HAo]
5o ARk WATALA Eeo) AAUTH Aol olelat WAt FuHicte
=9jo] Wasteh S| 7RsAel i Qo] B Aolck Folurh @) b ww
Qefe] 1 277159 Selcheld walel 7)%47] 8 GA(MRI; funktional mag-
netic resonance imaging)o] g5 FAPHRe] v e 31| olgirhs
o] B AR O3] XA Eoigiet2) BE oludh ¥ wte] AAISH: x}&%—
3 IR WA o) ST 1 BAE WAl =Sk sk Aleiaty
A 5 ARA 7)) SrEEolof sh Aw Feld WAlek & Holck
s}7h theA wisks Telrl4S Azt 20140 Z7kE 2ol 715 A1
A ET ] GAR] BAHo] AEE TeiR ASks W 4 gick s
g Zehi=(Glannon) o] BhA] Hetel] WY Aol 1 QAR S7HK|e] EAYS
7R3 ek WAIA A AHES AETt ofUiek shze] wol wa, el 2
el w7tol] A A7 A8 1 QAR Thret T QXS] GRS W
e, offte] 1] QA HE/PL ol ujAlolA ¥ Ao olng AgsteekE
Wkt whale] AE A A ojshE BAIT 4k glom, @AY J1ee AN
Ao A] o] A AlFAL olE 4= Qlrhy slEEle o} T4 7| AL AR

]

S

0_9.

UtheE F2o] Y2the Zloft). &2 o|dl AnA|e] &5 Feluvle] ofvel, «dE 59 94
o ek A 29 22 vt e ARETE ABEo] wied EA7E AARE ofstE
olgfgh = 27WE WA ARGEE Zlo] ofuz, ofn o=5o] HAEA f3 75 AIF
sh=tl ARSEAY, S48 miAHAe] AEEZ 3181221 viAlYs AAStER], Al
ol'l EAS ojE/ di= Ao 71 25 AE s AMEEY]= S Weissenbacher, Alan,
“Sally Satel and Scott Lilienfeld, Brainwashed: The Seductive Appeal of Mindless
Neuroscience”, "Theology and Sciences Vol. 12, Issue 1, January 2014, p. 119). o]2|gt 23]
&7 functional magnetic resonance imaging(fMRI)E o]&3} i ~712] tpaksl 232 $hoj=
7189 AfroAt EA] A, FojAt o HE AR ke AeE] ABAAEA 55 dol
A ERlS] HE 28k BAIZ veolrtal glaL, I Bgh tidabEe] UA| ek el e feiA]
I e AR fEE e ok

29) Merkel, Neuroimaging and Criminal Law, MschrKrim 97 (2014).

30) Glannon, “The Limitations and Potential of Neuroimaging in the Criminal Law”, "Journal of
Ethics;(2014) 18: 167-168.
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3Bhe 59 EAI7E Atk Aoltk ShAIRE o]t Zleol e s
o "4AQ] ou|2 osjE QL Qith o]Ex| “UutA Qli}Ad’(general causation)
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31) o]ol thahA1i= Bublitz-Merkel, ibid., p. 55.
32) Aelidel guE so deiA Bes dFehhe S AR 28, i usate] Al
Aol ok FAPEA e el TolaiaetelTh 24 A3E(2016), 67% o3}, 53] 715 ofa}
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23], BER s Are] HAF Aol tidk FAPEZA ek, dlalAkskd T A4d
A3Z, 2016.

A3, HHste] o] wpe galgenat Faple] Aek A, A s|sta ek
thshel BhApEele=E, 2014,

ukod WA AAel Hste] A2 AR -AALE Ao 2 RE T2, A&
a3t A4 A3E, 2013

e, Ao RIS Hisk AE /1 FA, METAT Aligd ARz, 2015.

g IR Ao Aol tidk Libeto] A7eF $4 A5 — A T8 wdo]
FHell F= A e A= Hgﬂ@ﬂ e A52d A3E, 2011.

EAG-FE, “Neurolaw” 2] 719]ATe} A T 3184, FARAAT A923,
2012.

-, Aad HF o o gHREeEA 9 HAste] &8, Hdthdtu {3
=% A33F AlE, 2013.

49 -7, HA SAZRA HGL5AL Al HFE(reverse inference)2] &

A, olgldxstal ME=3 A19A A33, 2015.
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o], HY G 5 A AR 7eF A, FAHAT A2 A3,
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Direct Brain Intervention and Crime against Mind’

Kim, Sung-ryong”

Neuroscience is booming across the globe. Most studies focus on traditional
criminal concerns such as accountability(criminal liability or Schuldprinzip), freedom
of thought(free will), the justification of criminal law and so on. However, among
recent foreign studies, it is argued that the development of neuroscience, especially
brain imaging technology, urges us to introduce the crime against mind in the current
criminal statute. We can find this interesting suggestion asserted by Dr. Bublitz and
professor Merkel(University of Hamburg, Germany). In this paper, I introduced and
analyzed their arguments.

I think that their claim should be supplemented in many ways. But it is their
important contribution to remind us of our interest in the integration of human mind
and the protection of mental self-determination.

It is hoped that the experts of criminal law in Korea will deeply discuss the

necessity and possibility of introducing crime into the mind.

% Keywords: DBI(Direct Brain Intervention), Crime against mind, Freedom of

thought, Mental Integrity, Mental Injury
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State Crimes and Completing Transitional Justice in Korea :
Proposals to amend the Act on Transnational Justice for the Truth
and Reconciliation

Kim, Han-kyun*

This essay proposes the re-establishment of the Truth and Reconciliation
Commission for the realization of democracy and rule of law in Korean society,
as state crime should not be the matter of the past, but the on-going task of the
present. The task of transitional justice in Korea demands muti-dimensional
perspectives and approaches, as the modern history of Korea has witnessed
colonization, civil war, and military dictatorship. Korean society does make efforts
on the tasks of transitional justice for the truth, reconciliation and the punishment
by individual and general laws and institutions. If evaluating such efforts on the
points of truth finding, compensation, and punishment, then the judgment would be
‘not enough.’

The Truth and Reconciliation Commission, launched in December 2005, has
strived to reveal the truth behind massacres during the Korean War, human rights
abuses during the authoritarian rule, the anti-Japanese independence movement, and
the history of overseas Koreans. It is not an easy task to seek the truth in past
cases where the facts have been hidden and distorted for decades. The truth-finding
activities of the Commission aims to acknowledge the neglected voices of the
victims so that the government officially recognizes the uneasy truth, and society
accepts it. The victims as well as the offenders may know the truth already.
Although known by many, the truth is not being accepted by society. If public power

has the duty to protect its people, but instead inflicts undue pain on innocent

* Korean Institute of Criminology, Research Fellow, Ph.D. in Law
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civilians, then the government must rightfully reconsider its wrongdoing and apply
measures to redeem the victims by restoring their honor and by building trust
between the people and the state.

The Act on Transnational Justice for the Truth and Reconciliation of 2005 should
be amended so that the 2nd term Commission complete its tasks of truth finding
and reconciliation of Korean people with their past history. The first aims of the
2nd term Commission should be truth finding, as the truth must be the basis of
compensating victims and reforming law and institutions for more democracy and
human rights in Korean society. The amendment must also put its first priority on
the legal and practical powers of the Commission, which guarantee measures of

investigation and recommendation.

+ Keyword: State crime, Transitional Justice, Basic Law on Transitional Justice,

Truth and Reconciliation Commission
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2] o] mIke 7HIT glrks A2 el =gich el Bhrliche] ¢lel 2

o AT F4 A7 P B ALk thre] FUATAE BARA glolet
b, AR AR Al tet Slsiele EAs] eksths 4ol
oAl 3 E Ul sl AR Aol Egick

AR Qo] 81714 0m @4 2 57 Am] Fjo] Fisal ATA
20004 AFA]7]o]) of2fzt 247wl A AT} vher] Al ol S
ARBALSE T deo]E] (panel data) S 01%8%, ekl o] (eross-sectional
data) W} ofI2} A A2 A dlo]e] (tme-series data)E AT T A7 )
weh o] AR Aol A AlE BAS 3 & QA Hork o] Al7le] spddeles
ARG Q10) e AFE AATRE AN WAkl A 7 ek
= A AASHREY 22, dpA] I5E A", o]t ot Aate] gt
7178 Al (robustness check)E slA =9, Hg wio] AAMTF Uit
Donohue2} Wolfers (2006: 804-820)= 2000 % o|%of WHE wddo|E]S AL
o Ateis WobA I Adfe] et A HARE AAs] Eekth o] SRS
SAFCR Fomlsittal YeRE AR el AR gAE Bt SAE R 7o
nlelths Zos Wsjels A WAsiAth Aol Slse mut gtk 4ol

[‘

°¥

Toll= Etekal ARt Aol H ffsteofl gt A= ohdRt ‘%“ﬂﬁi
WA QL @A A Ho} 231 glrk Aol ojn] Zyke T Al
& Firon B9 ol B4 (metw-anabsio e AgeH A BEsSl
Yang3} Lester (2008)0] 25 215 o] Jahel, A8 BA2 EAupgo] wet
QA7 A3} chErks Aol g 5w, 3 golE (panel data)olit AA o]
E] (time-series data)E A}23E A3PALoA = A AL Eaa] Ael HA A
Fal BAM o Goulgt Aul SR BiEh B2 ko, 77
Hot o ARHA o2 AR AR 2AHE SellA s dTtrE Al Eol 21
Qitt. o|E £, Hjalmarsson (2010)2 A}g ZdY=|7| Ayt RX3Pw]7 I 9] Texas

*. Wn

7) James Yunker (1976)¢} Stephen Layson (1985)¢] $37-7} thEZ¢] oot}
8) o]&st A<] YA o= Mocan¥} Gittingse] 2003 d% 17, Shepherde] 2005d7} 20043
7, 28)al Zimmermane] 2006133 2004 3 So] rh
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9] 9 T AJ¢l Houston, Dallas, 712|317 San Antonio ] =7t ©¢] ARRIAEA WHAJ 9]
HoE 24T, AR oAl Bt yebdARt aate] Aot ulle- wiefsict
2 Ugkck v)=3E A]7]of o]FoZl, Land, Teske Jr., Z18]31 Zheng (2008)¢f 2]5}
B AR Rl BalA Ueibe 9 A0l WE o) vt BAKoR fojjs)
A Uehdthe o ATHE AR FY ATAEY F45 AT Q01 E F
A3t Arae] WA ol2e AXshs AT i} Uehdeh

=
@
2

TollM MEE AZEA WrEd st d

m

OJAIFEl = ml=ollA Jedtoll M ARgsl kel AlFEA] el sl Lot
Hies sk =je] U -—th‘—#’ﬂ/ﬂL U]%"ﬂ’ﬂ Wi AENE A8
A5 A AT 5= ASIEE 2y, visellA] EEE el AN WS

off dish 7 OH_—TL{%LF 79 Folr7] ofgfg: A Abdolch of=gt 2
Aol e A ow FHI A4t S ohlAY 77k wleel g

oA ojwgt ® ‘%ﬂ E5 AREA A 4 Sl VIS Xﬂ/\l% = Sh& Aol mt
A, oA s AP ATtoll A Ala7Al *}*Qiﬁ A e o 22
AR dolREs st o] dEtoflhe 1. A7-EA LY 94 T 2. Al
A F2 ARREQE H glojE; 3. 9 =2 tﬂ—,— (the main independent variable
of interest); 4. Z<4:H<= (dependent variable); 12|37, 5. t}oFst HE Q| SA|H
(control variables) 2] £AHZE thE == 37T

[e]
—

r_& 1132
-

1. ¢ M7 (Research Design) &

nlgol| A s A= ohfst At A (research design) HH-S o83
£kt 3Tk Lm g (cross-sectional design), AJA|E ALY (time-series design), g
AL (panel design), 12]a1 APAAS AL (before-and-after design) S-o| t3E
How Aguo] & A7 A7 WHSelt olgAl & 4 AU A 2 olg

ﬂJ
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AATolA AE AgElolE|e] HAQl WAT} 184 whRolth. Wet ojjak
wl=te] AFg A|wo] iAol Ao Qlstol, APAAIETEE (before-and-after

design) o] AMEE7|% SHTE)

7} FGdLEA 2 (Cross—Sectional Design)

1975d0] Ehrlicho] 157} ExE7] Ao A4S F2 JIATER
(cross-sectional) Y5 = ARGSIATHIO S Al7]ofl= 507} 5= (state) ZA5-
EFohs A= F AAGRAE AT ARE @71 HA 7] el Blal
5ol ke B A T2 g0 S Ao d i) e
(state) o= ekl ubglo] WAt coFt S50 AT HlolelE nwA golst
A FE g 8Tk 3™ olf= QIste], A3 Ao zTlodle FEdTRd
(cross-sectional) HHo] =2 ALEE|QIch

T2y, vt g2 Ao R Qlste] AT RS 3 AREA X
et AA, owgt A A vl 5= (state) HAE of EA7]A] SL3cE ot
A, o] ATEE WS ARElA dojxl AATE URIEHA7]7] ofHThaL &

otk B4, 71 293 BEAHL 3t LA (cross-sectional) B uRO 2.
T4 (causal relat1onsh1p) AesHA sk = gt Aot ot

=
=
oL 3 Aze] ERRAe] Tl BAske BAS 73 7] o), AR

N ofh

_l

ogL rlr m

J:i fo e 4

9) mlFAE 1967RE] 1977714] oF 10 52t AFgo] FaslA) Qs ojufat W=z} s

AA kSk=HlE Eekal 19679RE 1971dA70A= Aol JA=A] gt aeu, 1972
Furman vs. Georgia2] zjgtollA] vk thH e AR A= UF @21k 9 (cruel and unusual
punishment)o]gl= o]F-5 EolA], AFEF el g moratorium (FE)E A A3}SIT}.
1976\d Gregg vs. Georgia2] zﬂﬂrtﬂ]/\i ) i AL Fokst MF (dE B9, 248 Al A
At AFRBE 7kt 2 F AR R0l AAl HolA, 19774 149 17 Utah FollA]
Gary Gilmore7} 235 F3ct. o]F7] wlizel, frell7|zte] Euabial, Ao 2 FPd w4y
2 tEF d29 Ag #AES 7 Rkl giivk

10) 3kAT2 8 (cross-sectional analysis)S 73A|8FA} Isaac Ehrlicho] 1975 d0]] 7]\d@n]2]¢] =&-&

URESP7] 20l 2 ALGERIC), QEEIOIEIS] 41 ) Afel|e] WAl S, Aeieip

< A9 ARRHIL A FuTk 7P HZol FATRE S AREE A7 James Yunker®] 2001
| Aotk o] A7oll Yunker= AFES F3YsHH, ARIAR o] Zhagirtal wds ek 12
w, o] e FAHCR frofulatdAnt, 2 Awrt FYskA] esich
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of W2 AFE Tk Arelibe] el Yt lakeAE Heks wolsi)
ole& WAHel FAES FAL Qe

°

. A AGALEA 23] (Time—Series Design)

ol

T4 (cross-sectiona) o] 1A\ T l BAHE shEsh] ¢
ADATEA (time-series) g o] ARG-E]7] AlAFSIATE AIADATEA BE L Eﬂ
olEE AIZFY| BEef wEt AT = 7] 2ol A AelAbd Ao
ol¥}aA| (causal relationship)7} A|7FAxlof wala] HA
U A AT (time-series) ol T A gk o] WL AHgS
s, 0]=e] F (state)s SH} F1A L Gl BRGS0 Atk BES 71X
519tk ol B, vlEe] RE 37 o AGAIES 48k gl AL obdwel
ofel A 507 5= (state) F-oflA] 570l 87§ A m=2] = (state) ko] A

How Haslil 9= ARo|chil o]a Aklo|Al, AA| 507 o] EXL Fhte]
SAte e ARl wAT 5 04741 Em m}aw A seaarz, A} A

J
o
msL' ,I
4
2
X
i
32
o
K
2

o} wjddL8 A 2E (Panel Design)

~

Qe ARE AW wol S YErATEA (cross-sectional) BT} A A AATE
So EA0 sj2a] glstol, spdAT

4] (time-series) 80| 71431 Qe EAH
24 (panel design) 8-S AMLaoF FIThs #40] Slo] SThid dlE S, AFS

11) Death Penalty Information Centerol|A] A|&3F AF5ol] w2, 20153 7€ 19 AR olA], A
507 = (state)2} District of Columbiaod 317 F7} AFE A|=Z QAsIAL ot 2 Fofl A1ES
A F &= F+= Texas, Missouri, Georgia, Florida, Virginia, Z22]3 Oklahoma #o]c}.

12) g AFEAMe daAe F4 Pud FASL Avio (1998), Cameron (1994), Chamlin,
Grasmick, Bursik, ¥} Cochran (1992), Zimring¥} Hawkins (1973) 5] St}
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MBBA il ALK 915 (deterrence) & WAIR 4 b= 5
of whe 23k 4 9L uk opfel, 2t 3 (state)7} 7HAT gk ARl
o J

— =
& 71 5 Qe BAES MUY 4 gk Eak od § A7 mynthe

g2} AJAAIEHFLEA 2§ (Before—and—After Design)

Ul A AES Se oAbE AOR Qlstel, AINSATEA mHo] A}
3 Sk avs S45k] ffste] AREIQITh v=S At de] BE e wet
1972 o]% of 61 Bt A% YA FAHoR BN FIzo] Ak AR
O] o7t A=A, AF RS Y F(state)= AFFS HAL = A= A
B T BRI 4 SANY e QA S A 3l &
B A g2 AFE JastA B Ao)7] wizol, ARl gt digt o
o] Th410] W% 1% ol BTk 5 7
2] T WS o] §l7] o], oleiet A RN} B Fee WadAE
I} (deterrent effect)S 712 4=Hloj
SASE olo] digt A7 As

ol#gt Aol wAIMS vt Atk o] Atoll AR HolEl= B 9] =
(state)o] FEIo] QojAl, o] AT AE AT uhg- ofRAeh10 T2l A

g2
v
fr
pay
©
v
§=
L
B
4>
lo
o
™
o
_‘>i
o
o
.—>‘_4~,

13) Zimmerman (2004)e] 7o <]3ld, sEATEA (panel analysis)® - ThATE
(cross-sectional) .3 O]L} A A G ATEA (time-series) 2 HU} T B Hloly = 714 F
th= Belot. g E9, vlxe] 5070 5 —'TL/HEIOJ 7] wiEoll, BekdTE2] (cross-sectional)
2ol Huig “LO] 7H 4 e dolEl = 50 (50 AA*Id)sfelrt. AA AT
(time-series) =8 o] 9ol A7hH3Le] %15.‘—01] w2} glo]E 2] —,—7} gzl = 90k d 2 &
A, 50137k ‘3101517} UTHA, gk we] 7H Qe dlolEl 4= 50 (50 d*m]= A)7Hel
ok FUg 231 (5097 WS AAE o R ke Aol I AT (panel analysisyS AHE-
A=, 2,500 (50*50715 ZA)N e dlolElE 7Hd & Sl

14) Jocoby, Bronson, Wilczak, Mack, Suter, Xu, Rosenmerkel (2008: 183)ol 2J5}H, 7|2 o=
A gelo] iyt ‘?1%4 —rE*o— WA ZRAR, AFE o] wlm ARG EAS F gh3telA
Hgo g2 HYse Aol A T 3 A Y(state?} adjacent states) A=<] FFet FES
WA foka =38kt

15) APAALS AT EA 78S ARRFIY 812152 Cochran, Chamlin, and Seth (1994), Cochran and
Chamlin (2000), Thompson (1999, 1997) S| Ut}

o X
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2. H70|0|E| (Research Data)l| S&

7} 3% Hl°ol¥ (UCR E=

iﬁ

AFRO) ARIAASISIS ATSH Aol Fa Boly] wiel, Mg
(survey) 2 o] g3t AT WAL /%l%ﬁl u}% R 3 7|l AT B

ZQl Hle]E (public data)E ©]-§-

2 Mgl itk b, A

Bureau of Investigation)ofA wjjd

of AFg el oA mie] Tt Aol A
i vl A BEA (Federal
= HIEAAE  (Uniform Crime
Reports) & @ AFE ARG3 SIth ofFA B2 A7 MHTAARES AR ©]
e SHEE (felony murder)of tisiA, H2$AAE (UCR)ET B A2 0]
HA A= 5 Qe ARE AT 5 e dlelErE /7] mielth

I, HEASARRAE AT ek vl e He AEFANA=
W 422 AZsokste WA gR7t gy] YRel, BE FAN BEs} o5y
o8 UCR A1 474 7o) FolsiAe okerh 712] 18,000 7] o] AxAof
A EA AR 2] 98 Felstthn Sk of S AA AZA ] 90%
HERk UCR 4% 423 4ol Fojshz Zolch whebd, 22l g Aol AbA
o] ATAFAAE WHEA B F97F ek

ESE UCR dlolEl= 87]19] A#EHZF] (Index Crime)of thot A5E A= A

¢

P.ﬁ
r& Ir
- ok
1o _I>" o

e
5|
o

16) v}2 otoflA o153 ga}E-2 Oklahoma, Arizona, California®] Hlo|E| S o]-&3jA], AlE H3f
£ e istelel thel 72 seleh. o ATEe] /AT g 7P AR FEH A
A Tl s A9 HF A 98 vIAE $A iFE SAA FAE A3 kA a3l
17) Sam McFarland+= 1983\d G2 Saf|A], Al F& fo|7]7ko] Bzl o] FoilA P&
47Me) 34 FolA 24 B WA FAROE felrld Frol AelEH A wAH
T AT AIE AAEHITE McFarland (1983: 1021)% Akeliz] wge] 744 e A48 3
A7} ol JaA7IIkE AR FAIS Sutel FAo] vlx AAE HEIJG Aol 2 olFd

% vt Fgstsiet.
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B (state, county, 12]1L, city) = ERajo] £4 x|eje] olw
Wske BAo| 9ly] wlio), ARIAS EREE sl BAs 422 AT
817 QRerhs who] Qirk o]de] UCR Ajmg o83t Asldlys

A Foll shd= old UCR dofEl= S|4 (felony murder)y} w|ZH 24

19
oE
Y
gﬁg
o
18
%
>

f
N
by
N
)

2

o] (non-felony murder)S E=&s}A] LESA] @i, wAMF 6912 1AF (murder
and non-negligent manslaughter)o|g}= 3}fe] HFE Yol Z&A|7|= Aot
AR Q] Abol X 95l of thgt W] o]& (General Deterrence Theory of Capital
Punishment)of] wh2w, A2l ¢l HARSS vhe AFF2] A 3ol dit
AE T TY TS S AU BA HEA, AR 22 o FHo
o TRt Feles THAAl "ok 1 A3k Fez QA BE AMIES] Al Tt
7Fede dAF R vl il et "Hoks Jlolt: I37] wiEel, visH
AFo] (non-felony murder)y} S Z|AF0] (felony murder)S Ea|siiA AFE ¢I8f
g Ad7olA SHAERITE SANWT2R Hotof grh= Jlolt o7t 4
oA B, ATHESARE (UCR)S ez o= A7) Jloke Aot
of2lgt S SHI] fI5tod, vl AYHEA (FBD)of A= AQl ARdef sy
Hoh o AR Amg Algshs M2 4 ®MEEARES] (Supplementary
Homicide Reports: SHR) 2 1982 X g ujd whxs) &) o] B4 Amol= Akl
of RHAYRE At ARE (el D)IY Hsfriel ThsiAte] gt R A
(Hol, AF, wjsiatet 7Heiapztel A, 12|aL, ARE 710 diet A= &
of Qltk ofe} o] shite] AIARHe| HHH ArmES o8-8, A dxE A<l
AR A ol A SR EAR]] (felony murder)of oot AHE w=z AEs) @
A = Ak
ofgt A+ Y E
flstelo] SHEAQIETE ofy2} T E| ARl =

tioto] EralA A7 4= Al FACH o2t ol A S S8 A E

ol &

™

x

)
rO
U
I-'N
|o
fu
rO
o
2
r>~
o
re,
offt -
ofN
ne
ju:
rr
>
el
ol
1o
i
rO
T
N

18) A=H ARl A H=xt Algshs P ASARIE (UCR)SF= th27), Supplementary Homicide
Reports (SHRYS ARESHA| HWA|, W SAlE0] AR 3o 98t a78 948 d9= SAT
F A =HAr

19) 3% © 2 Thompson (1997)¢] 199213 ArizonallX] 8% Donald Eugene Harding®] A} )
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AYsHA =H, ‘¢eFe] a3} (general deterrent effect)’ Hul oluz} ‘WkQJsle] &
¥} (brutalization effect)’ 7} FA[of] WAYsHA Hrh= 7MdS SAHCR JF5T +
QA E Rtk v|E=HF ARl (non-felony murder)y} S X|AF0] (felony murder)E
TSk gl mlg- o FA wizell, W d=0l F (state) g AwkS A o
FOR A= @l Stk

ax0] AR A= FBIoJA] tijd dhafsh= B dlol8& ARSsHA] il At
& Al 3= AEA HEsiA A = HolEE @7]= $e20 o] Ao
L AqttjAtR| o] tEA] (metropolitan cities) = 3= (state) 3}i}o] SFYEl=
ol AUtk ol Fpolle ofdt AFE SlA d AHE LHhAFIY] o9

L}, v]ZAZ dlo]H (Mortality Detail Files)

oA Algshe diolEE AREshe AT ol vlsiA= il ARk
HRAT Fo A} AzBOp} ofd ol AFFRE dolElE AgE %
th2h) o] MYPAFLEL v|= APYEA|AHIAIE (the Centers for Disease Control
and Prevention: CDC)oj|A] uj\d A|&E3}H= Mortality Detail Filesd|o|E|E o]|-&3
T2 o] HlofEle] 71 2 7 Fol shi SlolA et 42 Hlole (police
data)h= HREA] Q1 ARde] A o2 AA ©ilE 754 (under-reporting) o]
oo suelohs Hloloh RE AR HsiRie] AR olrom Hape] A
g B B70)0) RARANS wolof sh Zlo] WO Wulsl] WAHo] 9]

O

o thgk A+, Thompson (1999)2] 1992\ Californiaol|~] 2% Robert Alton Harrise] A
Aol et AT, Cochran®} Chamlin (2000)2] 1992\d Californiacl|x] 3% Robert Alton
Harris2] A}& FH3§ ol th3t 37, Cochran, Chamlin¥} Seth (1994)¢] 199013 Oklahomasdi|<] ]3]
% Charles Troy Coleman®] A& ag o) gt <377} ok

20) t3E#<¢l o2+ Hjalmarsson (2009) Stolzenberge} D’Alessio (2004), Z12]3L Brumm3} Cloninger
(1996)¢] A7} Qlck.

21) Jeffrey Grogger (1990)} Phillips and Hensley (1984)2] 9177} o]2|gt &£72] HloE| & |83t
EA2 Aol

22) Mortality Detail Files= 2?1 A217 22 ZFEAl dsfiabe] AL, @343 2493k 121221
Aele Qohis ofehe s AR WA UeS wtez g BRRol,
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t}. wleba], Mortality Detail Fileso|A] 21115 AMQlabAo] =et= 4 AltjA o
2 oj$ sjaksieli g 4 9lck ofu] Q15 WA A% Hlo]Elel UCRo|L: SHRE
APEAQ] ol & v e = TS| wilwoll, AAl= SAYSE ARl o] et of
A EAR RO HHEA] oRe Algo] WAIE 4 ek
Mortality Detail Files7} 7}X]11 Q= E Th= AL A% gloH o= gl= A=
7} AlEE= Aolgka & 4= gitk o £, Mortality Detail Fileso]| 4 AFQIA}

~10
rr

Ao] Y= I} (the exact date of the occurrence of a murder)o] st X=E&
Hekspl) AgEchs Aolth o] A2t 0@ FIRE Fok el WARkA B A
ahapgo] uA At EAE BARS SAT 4 ] whizel, e AT Lol
8% A7 WIS A Eoh 2R veee] MEeA; B AASRE
© ABHAE BaA Uehte ARlazIglskeo] ujmA e 7|7k Folo] uE
ohal sl ek ohA] wehd, A (day) Bs 5= (week) T dlolE|A ™ AR
Hog 7pg AU lole S AMgalobl, olefst o el A 275k Fhg oA

o AT 2 el AR Fa ARIHSIstee ented] 248 & 4 9)

IS AR 22 shollA ARt o2olu FEe EdlE Tk, 119
ok Ay A b2 | (vearly) = @ (monthly) T9jo] Hlo[EE o]
%%71 mEol2tal e = Sk ol2fel HlolHE2 AFg e AR s ARt

23) UCROA] 15+ ¥ = (Part I Offense) =+ A|FHZF (Index crime)gtl 2+ 87 el
ARl AR, A=, 7V () T N ®Elet AL FARG, A, AsAEE, Wt
4789 t”J47 E3E] Qlrt. 1 R3] FollA ARl Akle] 71 Az Wz o]7] wlitel], 7zl
nAaE 7bedE wie- sasith e, olget RS JHAAL Qe B BE o] Aol
Al 2455 UCR W57 AFetA] e Afolle did A= A ARIEAT JAIEA &=
QP AHE Johannes Andenaes (1952: 193)¢} Phillips2} Hensley (1984) 53} 22 &x}E0]
HE 15+ &34 (deterrent effect) 7} 5% Alepzickar #7338t¢irt. 53], Phillips?l Hensley
(1984)= olejgt 835 AgsIAl S4317] Asire ARE o= 718 Adst A5E AMg3lok
gt F3ch
25) AAR tre] AAIAEL o]H A4S 3kt ¢S E9, Katz, Levitt, 22|32 Shustorovich®]
20031 $17, Donohue 18]3L Wolferse] 2005 37, 12]1, Hjalmarssone] 200913 A7-ol|4]
olggt F4L 3HSirh

24

~
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Mo sk 7} Bl sk ARIARSIEES 2350 U
A) QYERe Flolek whetAl, 71 ol el AR el T Aol Hslsh
A7k ©7] SIRAE, AREHOR b A Hlol8E Mg st Sk Fgol

Zgle] A Helom ek

3. £ =&H4= (The Main Independent Variable of Interest) &

7t AR A R

APAFLo A F2 AR el 8 =24 (the main independent variable
of interest)l= 7 Al FHAR throlAek 74 REHoR AFRE Fa Eus
= Bhrlicho] 1975 2}419] A7AH2] kol A A83HE galoleh s ol
A Wy o U Ao BEE FHALIANAY 12 #E ok T
AAIARAL] A 5| Ml FR SYUSE AGHATLD oA Fehe] Fa
SYUSE 7129 ATt AT QF SAS thet o] FEE 5 Uk

AFES FHAA A 7P A @itk " 7hgell, sl Bzl B

A AE AnstALt gl AL BFol gtk T Ane el Azt

i)

26) thEZ 2l kA= Grogger (1990), Phillips2} Hensley (1994) S-o] Qich

27) Isaac Ehrlichis a3 22 53 3412 AFSEI M2 70 Sguss 7ok (59 A5
to] HAyE w5yl F) + (5A A= A & t-19] B4R FHAM] f3] e 5+
54%% A 3 t-19 Axd FHFAEAARIS] HE ). Ehrlich (1975)9] ofshd, 21 FAdl=
FUHIMIAE AAE AP} FHDAS e dee FEHew 1 Fre] Ake] Ayt
tholl AFE g WA 7] wiel, 58t ©

o} |

2] oz FE|ehE AR AR Apols
19 A== = o] Hgfsittal F7g33lct.
Zu, SHAARIRY] /3] B 4 FE3lEA, BES HE S olF A1E FA7A
Aele AR A=A BolubA =itk 17 dlo g Qlshe], F& Aol = o]t W3}
& rodtolnt. olE EY, 8 32 o= A AFg A AR AfolE 5d e
10de g =3t o]dt HE whddlk 2 oI5t Dezhbakhsh, Rubin, 123l Shepherd (2003)7}
Aot}

28) Isaac Ehrliche] 1975\d A7 o el AP AT -2 I AFFHY 15 e 74 AR A=
A FFE T8 SHHFE AREE gk

29) Donohue9} Wolfers (2005: 794)2] ]85}, 19761d Greggell thst vl Ul o) nj=o]
A A== AFE e = FHAA s FY FolA 7P FA JPHcta 3 vl=
National Judicial Reporting Program (2006)°|14] A&+ S7] g0l oJahd, = AelA
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o
ofn
oo
N
[(e)

Y Ao Sk Azt X@iﬂ% 2 el o vaRe u) vl W
Upehe Sepell glom, ) shukc HaE QAzbAke] S Qe Sure] gick of
& 4% A1) AR Fa 54 e olgap e, Bilch olts] L
o HYAT7L ANTE AAF, AGYRel WA T EAsH) e A7
HE AT el A e

o]

o

&tk 121, Ehrliche] HHHE S o] ARA
Ehichel 7 el Aok 91 A7l
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A D wak ofUel, AR EL G 2 el thek Al 9] obd
Supol] ghe Aolck thEwt Qo] halo] vhe ARt wlms) ek, Al
7.

Slatele Aos) Arks AT HES HgoR it

QAT Haprh Al el ek AABkElekE, 1 el Hakg AT o
BIBHAI7 ||l elt mhEnt 8 4 glek EE o] A Bt AT AT

(before-and-after analysis) g HIgt e 2 57| wiizof, AdARd WAo] 3=
FE 2SS AR FAE ¢ gtk 19 71gel, ol % A+ ie Sl

A dolzl Aol s Hek o AR FolE Vel Bar) Uk

4., S&H4 (Dependent Variable)2| &5

44e0] BRbEo] A WAIOL 2 HARIMAS B4 WEE AEIIE WA,
ulSel A WEE Ao RS oFPe] el ¥ (principle of proportionalit
yPI] SfAABle], ARINAS Fd MR ol Galeleh et AINHE Bk W
2 AR AL 05 SIS Aol GHEAR] A4S W glrka sAsE
gk glolek shAwk FWAA (felony murder)3) ulZ¥A] (non-felony
murden) & FEIA F& WER ARgafo} Athe NI FUH (felony

murder) 7} H]FHER] (non-felony murder)& F-25HA] 3L F& W= ARG-Sliof

:

31) McFarland (1983)¢} Jocoby, Bronson, Wilczak, Mack, Suter, Xu, Rosenmerkel (2008)<} o2&k
F4& YAt

32) Jocoby, Bronson, Wilczak, Mack, Suter, Xu, Rosenmerkel (2008)¢] ¢i7tol] oJ3pd, A+l ApA 9]
37} of-olt o]l A T srt B4l A9olle A2 tiFe] #lo] EelAle
7o) ot L olQ]e] AfolE, AlFo] A&Hom JYPHuEE, A= diee] AF ol
sk Fo] 27] witel, AFell g 7ANE @ ohEAl "dkar i

33) ml=olMe AFE S dde] S (felony murden)?t thdo 2 H857] oot

34) 2 o2, Bailey (1983), Fagan, Zimring@} Geller (2006), Peterson®} Bailey (1991) o] #3%
gk Aol oleldk FFo] wiadEo] Ut
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Btk F%0] Zela ol Aol

ol =9]9] ujAL HH A o]2 (General Deterrence Theory for Capital
Punishment).© g} Aj2t itk o] ol whaw, AU} Ale4e] %82 4
R Eﬁobﬂ A A Al WA 180 Solgt WHE AURS
Aol WA 2 W (o2 S, AR Aujol ot Txe} Felgow Qlsjel,
wofsli ol EE E-%w 2 Aol ABE H4s7] Hrks Aok 18] ujE
o, AR IRo] ARRIAFAS SJAISIAL Sl ke 7H Aol that AT F
WA (felony murder)ghe ARG3A] o] Foj ok Shrhe Zolt.

Tef, ofd AR ATl AAR A8 ]el BAHOR ofeigo] mech
oA ATt AAE, itk AFAF7E AREShe FBIO) 17t &S AA=
(UCR) dloJejofr= FRZA?] (felony murder)¥} w]FH24<] (non-felony
murder)S S| efsiA 7155HA] et ARIHAARITE AEH R O
L Supplementary Homicide Reports (SHR)= AFQIHZ] shitof S oje] ZXR
2 s o] 1 ARe) grue Ae v|SskA] 2 Aol olAl,
oA At 7= F72] A AFdS AEstA EEsh] ofgle Aot of#gt
w2 2e 0 7 Aleshrle sk miduit A= wel2 wAishe Al
ARE SYAE ARE RS R SiA *“’V\Hie T ERE ek A
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35) ml=e] WFEA} Gary Kleck (1979)¢] ol&idt & ARale] d7tol] 2502 whkeds) o, Kovandzic,
Vieraitis?} Boots (2009), Shepherd (2004), Stolzenberge} D’Alessio (1994) 5o] WE3 AA7-E0|
olggt &S vkttt

36) Dezhbakhsh, Rubin, 18|31 Shepherde #2152 2003 % ¢AollA o]gjsl F4-& HAh

37) Gary Kleck (1979: 890)d] oJ3}1, Al dale] olAel gvle %ﬂummlm A= AL S
o]z Fslrhs Aolrh. dukshd, FAA AR AlS AR2A HS u) WA 2 ??J
sl AAREIL 3k A-9-olwt $latele] Aabt Felx oz wAaEkA] o7 “H”O]‘:} lge
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2parole] L ShA) 9 Ik IRel Bsta, AKg YAl welstel ft
(brutalization effect)Q] Zx) o]HE AL35}7] ¢5te], SHF|AFQI (felony murder)
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o] .31 QJrk®)

5. SX|tHL (Control Variable)?| &

ulof| A s Al o] ARIAIY aato] tigh Aol £ ohefst
a1 o 2=0] =4~ (control variable) = S EA|H4S] TEA] (proxies)
7} ARE]0] Sith= Aot} o|ZA H ol Fofl s AAITAE AleloA] &
= AFEA RS (econometric model) WS Ag8) 7] wfiFo|th3d) £8 =
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T O ol AR ditkeel BAISARES] W S ' ol tigk BTt
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W= (variable)E =43t uf], el Al (validity), AIZ]%= (reliability), 18|31 25}k
(operationalization) o] THAA W4 2HS A HEsRe Aol ek 12
L, BAISHARES o Hofl disiA Aoz wigt o] Aok W S0

38) 74 Zoll= Land, Teske Jr., 18|31 Zheng] 2012\ 3% S37-=%-0] It} o] Aol non-felony
homicide®] 7-¢-olls GAlHoR 95t adr}F LAY

39) o]zst —Zr%}% Fox¢} Radelet (1989: 31-34)c]] oJg}e] Z+ Qokx|o] Qi)

40) o]2)3t FALS Fox9} Radelet (1989: 35)0) 2J3te] & @oFx|o] 9luh.
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41) o2 =W, Ehrlich (1975) d7tollA ARY AT A= 717 (1933-67)9l] 717+ Sel7 v, 717k
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it} olf ¢d7te] thE 29 o= Bowerse} Piercer} 19750l RHEFY d7to|t. 1 o]F Oﬂ—aﬁ
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(robustness check)E 213t}
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E A<= (the deterrent effect of deployment of law enforcement)S Ajsfi A g
of EeA|ARRIT AL FsIAT
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Recent Trends in the Empirical Studies of the Deterrent Effect
of the Death Penalty on Homicides :
Focusing on the Empirical Studies of the United States of America

Hong, Moon-ki*

There has been little empirical research on the deterrent effect of capital
punishment on homicide in South Korea. The main purpose of this study is to
provide a comprehensive survey of prior research on the deterrent effect of capital
punishment on homicide in the United States and its implications for South Korea.
To this end, this study reviews the full range of research methods of the previously
published econometrics studies in the United States. Research methods used in the
previous studies are summarized in order: (1) research design, (2) research data, (3)
the independent variable of main interest, (4) dependent variable, and (5) a list of
control variables. In addition, this study presents a review of the recently published
studies on capital punishment in South Korea. Based on the findings of this study,

the suggestions for the future research in South Korea are discussed.

¢ Keyword: Death Penalty, Executions, Deterrence, Punishment, Murder
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