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Revisiting Miranda Decision :
To Discuss the Attorney’s Right to Participate in the Police
Interrogation from the Defendant-Centered Perspective

Kim, Myeon-ki*

With the birth of the Korean-style Miranda principle, the lawyer's right to
participate in the police interrogation is acknowledged. However, it has been
significantly restricted. Legal scholars and lawyers are working hard to expand the
right to participate in lawyers. But these discussions are overly focused on attorneys’
participation themselves. Therefore, it is hard to find a meaningful discussion on
the effect that the defendant would face when the role of counsel during the
interrogation is restricted.

This study first examines the Miranda judgment of the United States in detail.
Although the Miranda principle itself is simple, the background on which the
Miranda principle was born and the constitutional issues on which it is based require
a deeper understanding. The U.S. Supreme Court found that the investigating agency
had the obligation to notify the defendants of their right to remain silent and to
have lawyers participate during police interrogation in order to lesson the
psychological pressure of the accused. Although it is a leading ruling to guarantee
the constitutional rights of the suspect, many arguments have arisen since the
decision, and its meaning and influence are constantly threatened. This controversy
continues to the present day shows the complexity of the issue surrounding the police
interrogation and lawyers’ participation.

Through understanding these points, this article argues that it is necessary to

* National Police Agency (Seoul Song-pa Police Station), Senior Inspector, Doctor of Juridical
Science (S.J.D.), Attorney licensed in New York.
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newly establish the Korean Miranda principle. To this end, the debate should be
centered on the accused, instead of the attorney's right to participate itself.
Considering the reality of investigation in South Korea, in order to guarantee the
right to remain silent, when the lawyer's participation is significantly restricted, the
investigating agency needs to notify the right again. Because this interpretation has
adequate legal grounds and the right to remain silent has been relatively neglected,
this suggestion should be positively considered. The obligation to notify again would
not be an excessive burden on the investigating agency, and will also bring about

positive changes in the practice of the police interrogation.

¢ Keyword: Police Interrogation, Attorney’s Right to Participate, Miranda Principle,
Right to Remain Silent.
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