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23 Sol AgHA. WANIAEE 3 ZolETh ARANE 18503 BEY 24
(Common Law Procedure Act)dl] oJal] BAA}E2] &o)7) 1S vt AJ3dh= Ao ulySict

31) AAgE drge 34, 99 A, 112 ofsh

32) James H. Chadbourne, Benthamic View of Rule 63 (4)(c) of the Uniform Rules of Evidence,
Harvard law Review v.75-5, 832 o]&= 1950\dt] n|= 5§ A=Y A|63% A48 Alc3H(3d
A A ST A3z WA A4zl T AEFA <A A& Tl et Sk
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33) 49l frEABYete] FERAE o8 = Folo,

34) Michael H. Graham, Evidence Law Mastery. Hands in Learning, West Academic Publishing
2016; Feld/Alexander/Bagaric, Uniform Evidence Law: Principles and Practice, 2nd Edition,
CCH 2014.

35) 2@l w2 AR 3] (Strafverfahren von Amts wegen B ex officio)= -8 &< Akl
EFAAR & F ek 2 FAFAE ofsisted TAA Alte] ZF= APHARE e
a7t ok FAAAM Zgas BFHlEe] FE Tdske HMde HadEd neHd
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ofty. SAY A= ARl A =4 gt I &‘iﬂ?ﬂ% FARAA
2GSl ek ot Aoz Hdol AL 4 A7 5

_,Z_/\]-g} 17% Z]-]—,—, O I ‘4 7ﬂ7<-17]]5(] X4xl___ ZEO]._W_ 4 Q3) 7&]0 7(114 Z}‘Z
of 739l AEE & 4 glom, HE A 2Addte 8% Aelde 7
3L Qlok v ARG S ARt AMEE %X‘Olq AXH FAREA S F
A ARl AL Fador ok olel g mEHe] 24 o]jA)]
TZl(contemporaneous objection rule)-2 & HF2)o| A F-EER| ol 3lch AALA
o s oY olF FAH FEFE YA AL BeFort F4lo]
oA AEEoe] mgso] SHYEIT ejd HpFols W HAR| whel Welol
AlRlof] thgt g-gA2 vldtof gt APARE A W wivk 2Rt 4‘3]7F Ak
A5 50 1532 7=y e A4 FHa FAEHS S8k AN
th 2|29 EHAQl FAPHALS 1787 2 AEg o} FHH(Allgemeines Gesetz iiber
Verbrechen und derselben Bestrafung)@} 1791/94d ZZojAl vl ZEH
(Allgemeines Landrecht fiir die PreuBischen Staaten)o|th37) A]9] o]dfl= &
o Aol PAaFHL Al0l9lT. Tl ARE GApe] AR Rl o] A}

(parlement)¥} 3} FAZ=Eo] TAI5H= 1% Y(cours souveraines ou supérieures) O 2 A ET)
UIARY AR 5 °"i'}7‘  AFe asHde] Y, A A, b T HaH ol

AAKEE TAIA 2 %-8— cudd g YW, 37, deiits, Ay 18 5o Vlss 7Rt
FAE 1447158 whdd 44917 o l 5] HEES T2 vjdvF ez A=
ok, o] 2 23| E“;lﬂ ag o] 83 HEE 7&—9} Fo45-97E AAAQ] ARSI EAIZE H AT
Zep2o] IFHYL 1790 At = % 1 olF AL R RE SHE A=
FHARE os) ¢ Lﬁ‘r. gl 2olle o)A, ?ﬂlzﬂ A7l EHAe] A 98, 47‘*
Zds FAA S AETFRe} AL, AT ST 2009, 69-104. ¥hH 3= ARk} =
(Edmund Burke 1929-1797):= 19 2 Zgf> &wdof thgt A& (olels &7), g4 2017, 322
ofatollA] 5 Al wiEA FAe ] 5HAES FAE] Sl dHolrhs AHE gtk
36) Rumfelt v. State, 947 S0.2d.997(Miss.Ct.App.2006): “The contemporaneous objection rule
means that the objection must be interposed at the time of the alleged error so that the trial

1n F-lﬂﬁ

court may be given an opportunity to rule. Timely objections, followed by appropriate and
timely motions, are necessary to preserve such points on appeal.”

37) 17409 5918 Z2olle] xelsels] 24 @) Helo] 2ojal w7h Jjuke vidgch e
ABH 2F2A AejA ofnle] BAZHE AEd Ao stk a0 AR Zese)s
WAE 24 12 olo] 179163 1794 Uk FEME A o] WELS WAPE FHol
¥ 71z DRIt F7ke] Aol thek BALIT Sl AR ol dA ek

el
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38) Fridrich-Chritian Schroeder, Strafprozessrecht, 4.Aufl., C.H.Beck 2007, 4.
39) AI75z el whatd(A|74ze] deje} o F-o] FFoleld aTd wate]) Ivie ARile] delet
ole)s FFAIE 98] At £3)|S 7<rsf|oF dtt.(Dagegen ist der Staat denjenigen, welcher
seine besondern Rechte und Vortheile dem Wohle des gemeinen Wesens aufzuopfern gendthigt
wird, zu entschidigern gehalten) ©]2{3}F AP-e- 1689\ d=r2] Az]4A(Bill of Right)y} S33e
t}. o] ERRe WelEHe] Aig ARl dels $ogRE ok Aol ofye} I o] [N
EABR= AYS AWstltks nrt qivk ZAASE Ae o<, Hegwd) 9l aea
32 GatslA, @=AT A158(2006), FTAFEES], 195-223.

40) Déclaration des droits de 'homme et du citoyen(217F} AlRlof] #3l A 17 89L4 8 26

grgg F=g 7 F8 L5} AFgsta, 1793%3 i AFEAE. 1793 k2 oJ3) 5 FHat
A Zort, 19483 AlA Q@A 2 FE=HA

41) AL, AU AR, T A1333(88/10), 11.; HFE, AkaFolA Hake] A9)s}k 9.
298, T2E 9 FHEY AT dste], FAA AT A13A A45(2002), 127-155,
E3] 133 o|3}.

42) vro] Asfolrt. olols wiF /ol gs e ol Y, BAREH, SEAF 2015, 3; QHdx, A
el FARREH, 9FgAE 2009, 1 )8k 2 T2 EHf’L Hol2A A tstele £971,
YAaSH, 1 Ex1A9] 24 gk o]3)], A2E]2~ A 1005(2007), 255-271.

43) F.-C.Schroeder, 9]¢] A, 5.

44) Stock, Das Ziel des Strafverfahrens, Mezger-FS 1954, 429; W34, 99| &, 134.
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He FHeld YT AU
WA 2AS BASH: Z15E 75 ek 2hE HuFel FAkad
Me FRH0E A5 BoE §A5H: 5P Aol I = Fuko] of
Ueh Wakadel 1A Auke okt

o Aol melol FAWE FHolA] Aguit S5 ohch 59
735 7 (Beweisverbote) MO FAkad BAE AF)- BADO ZAF

A elo] SARIARE AFste] FIAANM FA BA 5 AA b
AGHE. WAL YARLE AAS BB A} SHe T} gk Fade] FAFA
FHSS Welo] FEHOR Saplae] 9N FASK: Stolth T4 A5 TF
She Aao] SAlSlel thal SAAZAS F3) BAIG 4 QA Ak T Fa
8-S FHAGARANN U 27 5 AR o7lolls T $A FEat 34
o FA 2AEH) BAZE P, FRAGNAE Hek EBHOR F7] ALG

A7} A-8=h48) Z=AA7)(4=7) = A (Beweiserhebungsverbote)49) gt A% A=

45) ot AAAFAE, FAkeEY 2o distold, HEAF 1998.

46) Emst Beling, Die Beweisverbote als Grenzen der Wahrheitsforschung im Strafprozess,
Sonderausgabe, Bd. 249, Strafrechtliche Abhandlungen, Libelli 1903; Rolf Hannrich(Hrsg.),
Karlsruher Kommentar, Strafprozessordnung, 7. Aufl.,, C.H.Beck 2013, Einleitung, Rn. 53 5=
Rn. 232 ©]3}, Rn.384 ©]3}.; 2=, = ZFAFAE] o|&F -z gt 211, FAAAAT |13
A A45(2002), 47-68S = Z=AFA| o) et 2T)E sla gtk Tt o] 22 n|e] ZAHE
2 FHoR 59 37 4L TR Qi AT Ab Fzol v SR o] R,
ngEE, B FARAEL ol2o] ozt W FHE 2AR Ik o AL WA
FATAE BTN SATH] ofvrh. 23 wre 5ol SATARY B5 A

1249 Haol 29g wach, 0= SEFYSANATLL A FA IR BEe) oA
o o] wiolx| 1 gk lar 71&3th(59) 1 A SAFAE vl=e] SRS wiAY
AHt} Yasiths 22| o]8th AFTEY e Hite] SATAE Ak A3 Ws($
Hek S0 g Aol BAAZE o= glenR)o] A7Isiof HIZA A7t 2 Sle
Y Y 724 zole duHA et

47) Peter Riess, Gerichtliches Kontrolle des Ermittlungsverfahrens, Ellen Schliichter(Hrsg.),
Kriminalistik und Strafrecht, Verlag Schmidt-Rémhild 1995, 501 ©]3}.; U. Eisenberg, Beweisrecht
der stop. Spezialkommentar, 2.Aufl., C.H.Beck 1996, 147 o|3}.

48) K.Amelung, Informationsbeherrschungsrechte im Strafprozess, 1990; Mittag, Beweisverwert
ungsverbote im Strafprozess, JR 2005, 386; Roxin/Schiinemann, Strafverfahrensrecht, 29.Aufl.,
C.H.Beck, 2017, 24/30; Wolter, Zur Fernwirkung von Beweisverwertungsverbote, NStZ 1984,
276.

49) = FAkeEH A60z, A244x. 53] A160x A23- WA Sl B ojue}t FHA



ST S QRS SR Z9oILh) PR O R 2] = FA|(Beweisthemaverbote)
B AT E4T LS A UR BREnlolN S E AV 4 g
Btk ol E Sol AT Po| To] S A ol 5ol sjuyos

27 =3 AAS FA B 274 ZAEA](Beweismittelverbote)
% ZoRADoI} BulAS FEsto] 54 AHUE RIS AL FAlshe U8l
t}.53) mpr|uto g ZAAE-ZX](Beweisverwertungsverbote) = =2 FU 1R 02 o
=55 gpdoluf FHgALel] o3k SAL} o] A HES 9Nt
59 B S AgelA] Hal) s WHolcksh ZANERA
o g ek Qe WER PR 90| FeUr Ao

[¢]
Lol A SO KT ALHOR FUMe AT YO FHFTES) mZape)
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9
do
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el thigk 2AL o 77 glom, A3Fe P F
Asz g,

50) Roxin/Schiinemann, $]2] 2, 168. & S0 =7F FAARE ol
718N BAshs 7IERAIE A 5§ witolth A AR 9] dHY 55
HE2| QA AAelM Az} 28 ou]i= BGHSt 14, 358: F2¢ls o8 Aol cl4dS
FEste] FAFA Hderhs HAe] A4.

51) BVerfGE 36, 174.

52) 54 FAAEY AS3R AR SAR

53) 5 FAAhSH Al160az.

54) BVerfGE 34, 238 ¥+l sl iz =271 & n} Sk, o]oll et =ol= st Allel

o3t /4T a2 A%, FAPEAT A123(1999), 25-46; S, AHFAZSAAEZ o

ARRIE, HIPAPE A7 A4 A|25(2002), 375-390; AFA), T FAHLRTH G =391

oo gl W9, A2E2 A115(2003), 379 olah; WEE, ARlo]l USRS SA] SA%E.

i s AR, JEARAH AT AY A15(1999), 77 ola}t. o] =ol= $HrH

719 ARIER AErh(F 45) 2ev 59 Al o] A2 A 5 T A298

Z(A AR012)E fukete] Folglo]l w538 SHSAE o] GAlg e AR 42 Zlo] &

H ARz A1 AR B RIS Alejgh Zotk Allel] ofgt B9 =HE Fzto] 24

o] AFS Ydl AFeshe AL A% “BUHe] AFE 9 9d”(unantastbarer Bereich privater

Lebensgestaltung)-S Zsfj3kcl= Adrgolc}. o]F BVerfGE 57, 182(202 o]dh)ollA thA] &elstn

At o] AL s LajA BRIl ARE Al 4 o]Q]ol] AL83H] fdtel= HESY] e

QFellxfnt 1= onlolrt. ARIS] FPFATE WEE WESolzkaL BY] oY1 339

o]ejo] F A= AR ARE F AUtk

229] AP A = (Dreistufentheorie) o] -85l 795 @ttt o] 0|22 Zafx g stolA]

Fefe AoR TuE vrel 4 @AR S72AL 9 AR FA8E ol2olth. o] o]&2 5Y
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T YA AP35 SAARHEAE st SATARPE S FaL AT
A336z Allgdel met =Rle] oAt AA] 3 Selshs 9 oflel= T <= qlrk
oM™ & wl HHFM SAMTF(ABTR) S HE vt ¢l
SANBEO R At WBO| 7| AelolA vw:a% e & L DR
A A3 Aol Eulsitt o] gAlhdH o)A =4 o|Z(Evidenztheorie)o
FE s =01 A AAl A2 SllM 2747HAI7P 2 5 iAo
Al AL FEtkes 2R SR F7HEAIE WEof she dARSES] SAHA
TN o]F HAUFH 0B = 0] FALYT ATAIR FEE 4 3l 017
A AL A7) EARIT: AT olA SARES ARt Al 7IE2 A
AT AAF HY GOl ] EE oojo] EARITRAL HehE W SA=
ARg(Verwertung)®d = Qlet9) ofof] whe} o] 2/ AR} th2 e HukEls Y
BT BAE GAfIA A 5= QU JHQlo] sl FSRE S Al 1
BA7E A o] ST Aol TAE o ok A 8 S Ay
Ao TJAHO0L Jfolo] HE(F FH A298% HlFo X, A AR0IZE

HlEe) B3l 9 g FA)S Splslel S FAE AP AES AL ZAEE

ﬁ

el

o

AN AR B DA A136za% AL o} AL O AUSA, AP
ANEE FAY FAPTA UE AR A AN W L] BUFATA) A2
o] Q1ziol kg 5+ gl AAEAS] FA)e] FAE Al Fololw B 583}
A op gk ofn] FAME olF 244 S(privilege) o2 AT,

56) A7e] WALEHOR BREE Zehao) 5o GAasHlE o2 Aol itk o
FHog =maks FAASH A309%: “Le président a la police de I'audience et la direction
des débats.” (R} tﬂ@%‘?—l’?ﬂ 9 2523 PS 7hxIk) “Il rejette tout ce qui tendrait a
compromettre leur dignité ou a les prolonger sans donner lieu d'espérer plus de certitude dans
les résultats.” (A2 —én 9 ety BEe A2s e =] HA oY gt AElE
A7 Gals] Bl STA) T utel Pid Aol o
72374 97 olglol YAl FATHG ASHA @ 5o vk

57) SPHSEHEAN ofeE A 22, SPEFUZANAEE, A} 2005,
58) BGHSt 24, 125. o] $2& g SEALL F]ejxo] tfa) Wee] Sdelr} G PAze] A
EH gk ol o]z °ﬂ o8] 19 F71] ASFAE FAC 19713 39 17%

A A-S Tl 94611 % glo] AFE AWEe] FEAS AR dAls FES SAF
Toz &k

59) Klaus Macht, Verwertungsverbote bei rechtswidriger Informationserlangung im Verwaltungs-
verfahren, Duncker & Humblot 1999, 31 ©|3}.

60) BVerfGE 34, 238



A o ARsnh FATE oleit 28] vl EEEAE gt
ARGl 1A ol AR Sk 2R 8] erom FA7H
Ei gl 2A7} Glojof BiheD e o o] 1980 trkA] gigich 1984
Police and Criminal Evidence Act(PACE) A|78 %0 FA3}%] &3t Z7of s HY
o AR} 4 QlThe TS ol A TAZ STk $pHSP 4T St
HREE a2 7017 mZell AFE 4= o) APEEH(privacy) HIE A3t
R

HeldFF AR AN s FEE = Uk

M. 243 Qoof|A| HHAlst £ 9= JXX okN

et PAARE O] AR 2069 0] A} rdlo]7] uof &

AHs BAIL Ghe7l? Tols uFolo] tiet AAQ) THwo0] ZAgoL,

61) R v. Payne 1963 1 All ER 8482 7i%lo] HalA] AFst o WES HAo] FAElA
ALAIZ AFAoTh ZHe Wg-o] Fell= R v. Effik, R v. Mitchell 1992 Crim LR 580; R v. Khan
1996 3 All ER 289 %

62) Hungerford-Welch, Criminal Litigation & Sentencing, 5th. ed., Cavendish Publishing 2000, 448
ola}.

63) =7, 9lo] A, 452, FAHF ZANA o] AAG Aehs H A/ AY, ARRle] AMEHAl F%
719 S71s8. FHA ZAA, 2gjal F8 /S FALE, 3T Al48H A45(2013),
3-362 SAANEEA 93 FLsit

64) FAATS] a4z Al6129] 2 WEARARE, A254% FAaAZIZ QA e 9] 24, #2692
FTAINY Frol, A266x FTAFRE] $d, A26622] 3 FAMNAIEA}, 26622 5 FaEuE
2}, A266z2] 13 FRFERVY FH] &), A275% A2d} A276x AALe} v]aigle] 24,
A|2852 WA A286z RFHE, A204z A1 GARRRS] Aol ofgh FAZAL A298E AT
WAL, A204z2] 2 71 o] F FALIA | Zbs), A|3022 HALe] o dzle, A303x2 W1
H1ele] A&z, #3102 2 AR o9, A318% FAHFS], #318x2] 2 BAZTA B3
FAkeE 13 Al8x A2% TR YEFAE £ Sl

65) Z@F 22TE Al612] 2 WY HEF HAANEAE, A295% FHBZAZAL, A2962
QAT A298% A28 FAAUBRTAE, A318% A1 TAF Y 2 ZAH=}
PAkag 12 A4z A8 ARE o g

ﬂF

66) A7, BAREH, WA} 1982, 18 olstel e Al Ttk AT meE WA}
P Folg 2ud GAdsel WA WY are APach oles Age] EY Ae
ShUA U 71 olslsha Qe wiFoht A AlETelR F o We ofsizh Bastch
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o i SRS A% RUS 90 WSO 718 BA0R AR 2
Pk 24 FRE FYZHOE Felo] Frha W] of ke Ak} A Ak
AFoleh AUTE AR Gobtal Uk F P2 BE J|E R F71gu

2 ARshs ZoIAT), Tt 2] 82 9Ist AAleh gk 52l T2 o)
o Wgol gick

Al AT 9 FATO0IT WAt ARl Wee] 25 5
She Pk 387] ] 44 Tl 27O e AAER
Algkaolck. uhwlo] HUFe] 2o AN Y S AL B

spolsh Ak BUHOE AUFO PApag BRI AAH AL

rf: )
5
A

vl HZ SAEL T WAE AR vlwakal Qlvy. a7 QAR e} AAFoE A
ojdeg ek thdol OME‘rE A2 g/ oPdEASE oY, o] A, 30 ol

67) wigth/old=/Ped o, $19 A, 31: “AaF Tz A wet o T2 E Hslok
A7 olml Aae el 25Tzl B4 9] Wil QHEolo} Atk FAES ol
AwH o)) tolet.. AAFo 4 Q20)E BAAF)H grolE 0] BT WA
Aol F1ofahe W] He A Holol gick

68) 53], 91| 4, 25 oJ3}. ; Albin Eser(&=l4 o), @AMAEe] of HuFe]. HHe) 2d7rE
Fo}r], FALAAAT A267 A4E(2015), 33-57. AT W= 20110 HAG TP Fajass
HEHAA oleld Ee) AN ot ZFaE ATE Adsl YA2A, FAsel 5
R R R LD ER L EEEEE REARE EOREREES
ApFe) 2A4¢ T2 AT k. (F. A5 theilE AT Solw, FHel theld
= He] Zoleh. 223 o At 7}, 19417] Zubol AFe] So|9lm, 19417] Fub
ololls AATe] Solglow], 23 th ol thil AAFe] Soliekeka AL 9ok,
o] 237} EfgRAE mEA. ek, Zes GAasY SRS ade] Vi T2E HalFo)
(accusatoire)2} (Z-th2]) TFE2l(inquisitioire) = 7831}, Claire Sourzat, Droit pénal général
et procédure pénale, 2¢ édition, larcier 2016, 184. T} ZFA3F AL Jean-Claude Soyer, Droit
Pénal et procédure pénale, 19e édition, L.G.D.J. 2006, 24 o]} & 345 o|3}.

69) LaFave/Israel/King/Kerr, 9]¢] 2, § 1.6; Kiihne, Strafprozessrecht. Eine Systematische
Darstellung des deutschen und européischen Strafverfahrensrechts, 7. Aufl., C.F.Miiller 2007,

I olsh. SAAFe] Aboleha Melol FEVLE BAISA Eal AL ofrh. v 2 AeA
Q B4o] T wolt}.

0 AL, PESiA T4 B STl G kol W AGWZ00,10
olah ARG Bl vle-S BRoIN Al WiHate Bl B4 39 AL wE
t‘fh:} g JAE, —'—J]rv Mool APAE, oAy Ao #3667 (2007), 18-37. 53] 210]6‘]—
£ ol gig WE Sule APES slstels BREA Bt Abel Holol @tk @tk
Albin Eser(&=n%; o)), 91e] 2, 402 2k Aulsh AAEAY At AU 2 #2S

ol o] Fasftn aut.
71 AAAE DA gk JEEE FIe WE, Frragelre AN, AEEEAE 1999;
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= =kl ofulrt ofueh AR Pl A i gldto] AAIR ISk
715 Blslehs ROIThD) o] REE FRHOR PAXFO] adTRoAE

ok

9] SAbfgol AgHaola, AATLoIAE GAAe] T v ko] gt
BAGl] WAL SALZ T 5 ok PAIFAoIAE A 257} QWEE A
ol917] WRo] AR 715 GHTAYL. T2l SAat] et AR gie W

off Ao Welo] SAE A PEICE WAL BE Bl AT 4 Yk

Teha AUl WA kel A AT ARkl WY $41E w2

otk o] A9 72 Ak Wee] Fol2yk Bukd $A7RsSR S

4T 7| 4BFETE SRR e HFhE W ol g FAolA] AbHE U

2 9jIsta Q7] whzelch) o] BAL gAkasd A FAClE A=) o

§E ] Qo] Fold S0l AdTAY AN G thh HAAHOR of3
o

ot =k’ o] EriadAel s FaE sk E e ¢holsH
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Wde T AP 2ANEY FAREH AT22 UiA] A93=x), HE 21 4S5

(5 FAAEH AB6R), 24 2 AT DY ZAPAEYD BAaEY ARS1E

YA ARSTaz), 91 2AHEY FALEY ARME ARD), WAESOIA ] AL

A 24 (R MAEH AU4SE ofsh SolcksD) whwe] A5 FAT 91
AT FY AL Al WE(EIE BW B Pakagy ARz 33 Wel
oS3t YA} FA KT AT 71ES A wefsle] AYES AT WHY B
woll Slelshe A2 ojulateh

9219 B9 2 akkpo] Toldl FABY Y F 25AFNS FHoE
She ZATATFHL T8 Wold FAS Heshs SAFHOR TR Feig
LAt ek oIS So) W AI4TE A AI49ZE FeATt Zelo] T Al
£5] ZAAT A et FASAFAL AU ol AP} PO 4}
AN AR E WA BAIS ot AFSo} Gk Z WKL el RAle] WE
Qlo] FHAZIEA AR go] ohlet Wale] FEEE ARG ANE F
AN A AR BRIt Eolck of7|4 Eonteld B Wt of
2 So] 1 AIS0Z FUARY AFfAEO] B9 WU APYTN} ArH o

Td

o] FARACIME HAHos AdER 23k 4 9k
WAt om w AR07E Al A308% AT Z7 sk Bl glrk AB07

86) Hans-Heiner Kiihne, 9]¢] 2, 751 ©]3}.; Urs Kindhéuse, Strafprozessrecht, 2. Aufl., Nomos
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105) UEA 59 (3) Subsection (1) does not apply to evidence of a representation contained in a
certificate or other document given or made under regulations made under an Act other than
this Act to the extent to which the regulations privide that the certificate or other document
has evidentlary effect. o1& EolA A2 £AE ol 7 4 A4 “FH7o S8
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111) Michael H. Graham, $2] (5 105), 386.
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117) Cross/Wilkins, Outline of the Law of Evidence, 7th ed., Butterworth 1996, 13 ©]3}.
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2 Bge] AE o= ARSlY ddA 27l AHes iﬁ} E*D}Eﬂ :Lsa} ZE“’ 2744

Fo T FARAL 2bell 3] Fr)e] Baggo] Auiska

d3to 2 Yrlhgol vIFsls ¥alal 9igle Wolsy

A3t Ao Adojzl= W} %o B4 9 o

2AFoo] AgoM ZE 4 vl glg Holch”

119) 7283 AHPUHE 11]3427_9_) A2zo] AR WL Ile] A A, Aat HEaRE 33
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121) Niklas Luhmann, Legitimation durch Verfahren, 10.Aufl., Suhrkamp 1983.

122) vigth/7gdt, AW, SEAF 2002, 104,; B, P gk APHA BAIE AlFE), M
AL3], A19A A|15(1004), 138-161.; S~g2ke] M= Ae]7Al. BFH MAt et AL,
FAA A184A A12(2006), 163-197.; Laufenthal(A /e H/Z2719 4, SIFYH, 3
TEAA AT 2010, 447 ols}.

123) Carsten/Rautenberg, Die Geschichte der Staatsanwaltschaft in Deutschland bis zur Gegenwart,
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und des StrafprizeBrechtes in Brandenburg-Preuflen, Bd. 20., Verdffentlichungen des Verein
fir Geschichte der Mark Brandenburg, Oldenbourg 1921.
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Structure of Criminal Process and Evidence Rule
Enhancing Due Process

Syn, Dong-yiel*

Under section 307 (1) fact should be proved by evidence in criminal procedure.
Nonetheless no one could insist what the admissibility of evidence be. A myth comes
up in several cases. Sometimes a judge determines without reasonableness. Big law
firm lawyers dominate the court. Citizens begin casting doubt on the criminal law
and its system in reading the verdict of several case. In this situation, a need is
to shed a light on the structural design of Korean criminal procedure.

The Korean procedure does not contain rules on admissibility in the meaning of
the evidence law, working in the traditional Common law. Our criminal procedure
however, dwells in modern inquisition rather than pure adversarial system. Modern
inquisition is far different from the ancient one since the French Revolution. The
structure and procedural scheme have been developed on the reason of territorial
and cultural background. Adversarial system is supported by a concrete and specific
evidence rule. In the inquisition, evidence rule is limited, even though the evidence
plays on a key role. To enhance the due process principle, we may as well look
more precisely at the structural design of the present criminal procedure.

Investigation and collecting evidence without supervising by judge, discovery
without having specific evidence rule, verdict without knowing criminal truth will

bring the process into a chaos. This is the point of no return.

* Professor at Department of Law Hankyong National University
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o|FIA| F7RE 7HE F WAl B8k = Gt oudt Zolrh JEAE A
Bzt skt =oolids AR kRt 27D, vt vl ot =
off HlaEs} A7 APE ] @31 =t e 3N 4 =t dukekE
7Veh= o) Qo] AlgE S A(metric invariance)o] S Q3lchal H a1 Qth o
Al FdAol v A= tE AE E3olA Eel FAF et 8
A ST & 22 AwdE 7HIAL kAL & & Qlek oA e, AR
27 [Arol=Al] HaollA(ell, nl=rollA= PCL-R Ao
A F =77 QL% ko] & Z2 Y AP|EHA S YERdYL &
QA EtHCooke & Michie, 1999; Cooke, Michie, Hart, & Clark, 2005a, b
Waller, Thompson & Wenk, 2000)3D.

AA7HA) PCLR apol oifst A2k Seld vl - o) dis wx s
Aol zsiA] 71 Glo] £ FBFA Xfo|Ho] Slrks Flo] At Unkel AT o]
ttj# 2 22 Cooke, Michie, Hart, & Clark, 2004; Cooke, Kosson, & Michie,
2001; Cooke et al., 2005b; Skeem, Edens, Camp, & Cowell, 2004; Ullrich, Paelecke,

r&‘iﬁ%v
oy o o Y

OFI
e
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30) P2 BANH B WEH =R o5 T (2017) FL o4 F (2016)9] =w g FH1

31) Cooke, D. J., Kosson, D. S., & Michie, C. (2001). Psychopathy and ethnicity: Structural, item,
and test generalizability of the Psychopathy Checklist—Revised (PCL-R) in Caucasian and African
American participants. Psychological assessment, 13(4), 531; Cooke, D. J., & Michie, C., Hart,
S. D., & Clark, D. A. (2005a). Assessing psychopathy in UK: concerns about cross —cultural
Generalizability. The British Journal of Psychiatry, 186, 335-341; Cooke, D. J., Michie, C., Hart,
S. D., & Clark, D. A. (2005b). Searching for the pan-cultural core of psychopathic personality
disorder. Personality and Individual Differences, 39, 283-29; Waller, N.G.,Thompson, J. S. &
Wenk, E. (2000). Using IRT to separate measurement bias from true group difference on homogenous
and heterogeneous scales: an illustration with the MMPI. Psychological Methods, 5,125-146.
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Kahle, & Marneros, 2003; Shariat et al., 2010; Boduszek & Debowska, 2016)32).

dgzoz Hujel f9 7+ PCL-R ¢ HAS vl Ad43d =8 ZioA
A dAo] =2L|X ZF9tCooke et al., 2005b; Cooke
and Michie, 19999, 53] glollx] Lpehp Xjol e At th Afe] Habd 3
ok 7k ‘%‘:*O}‘—@W% Apo| A £220] Wk} o] o S 9l AAR o] T
A P B Fas AAH SAolMe] TR whdsks AY SE ek wheby
g Hetoll A s vt ohe HAdolde= H] A 2 (AN s

Wk Qe b ol A2 2 AIEHAE vE weHEelA Bk 2ol
A= ol $8%t 0|4 &2 AR[UAA AAKE AL & 4 Uei(Cooke et
al., 2004; Cooke, Kosson, & Michie, 2001; Cooke et al., 2005a)34.

olgl Zo|A] HakulgolE (item response theory) AL o] SE|H, HulojA
Holz Apo|AufjAle] T8 A S ST ARl e MEAAT fHlA
T19f Fdsital HrhEs HAAF Hrp PCL-R Sl A 2 52 330] 7 uehd
U= A st 284 (9= 719 olMe HulEnh Aol ufA] Fd=
olof7] & o] 4on5H = A AhA(cut-off score)S il QrH2017dE 7|Fo =
+H2 A5 dego] [deHer] F2 258e ofFal 5.

AA7HA Blal- E91 SN 7 2 A
S A B e HlE SA4E

ol
27 Vel 9ok tiEZ o 2 Shariet 5 (2010)30)0] PCL: SV (Hart, Cox,

N

o'r.z. &-3

O

32) Skeem, J. L., Edens, J. F., Camp, J., & Colwell, L. H. (2004). Are there ethnic differences
in levels of psychopathy? A meta-analysis. Law and Human Behavior, 28, 505-527; Ullrich, S.,
Paelecke, M., Kahle, 1., & Marneros, A. (2003). Categorical and dimensional assessment of
“psychopathy” in German offenders. Prevalence, gender differences and age factors. Der
Nervenarzt, 74(11), 1002-1008; Shariat, S. V., Assadi, S. M., Noroozian, M., Pakravannejad,
M., Yahyazadeh, O., Aghayan, S., & Cooke, D. (2010). Psychopathy in Iran: A cross-cultural
study. Journal of personality disorders, 24(5), 676; Boduszek, D., & Debowska, A. (2016).
Critical evaluation of psychopathy measurement (PCL-R and SRP-III/SF) and recommendations
for future research. Journal of Criminal Justice, 44, 1-12.

33) Cooke 5. &o] A& Fa

34) okef =RE AL

35) #1014 Ajol Tl -8 FEala gl AelEiel B2 tlste] Cooke B3e] f91Hel
3}(2017.11.20).
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Ao

& Hare, 1995)37-& &85} 35192] 712 =(Qasr prison) WEA0| Q= =82}
o} Bun| S=8x= EH’E;"Q 2 EsHlgo| 28 £ aAPH7|=E3HDIF; differential
item function)& WY 71 2 Holde Hols FAL 389E |Fow
oubat 7HA ol S (R0l St TIE S4olgle 1acly Pais o
5 % 37} olg AeelA wgo] Audon Holnrk AXEE old A
g ofgtoll 4 £E4] 49l ‘B2 (Taarof; Fathi, 2004) HE<] Ao ofo]
S1 gl oli= TRk WhAlo® Aol thek Aol 24 AFHoR B
o157] SlalA BEsl Bl obg she o)&wo] HEoITHH,

Shou & (2017)0] AFA}o]FujA]&A(Triarchic Pscyhopathy Measure; TriPM;
Patrick, 201439))& o] &3} xHE3}7]5«(DIF; Differential Item Function) A2
AARIL o5 Atold= T v A HlaFsd F Aol sd/dol
SHEEA] grol Blal- £314 Zpolo] Sl BTtk lE S0 AllAujA &
Z 2 golx|(disinhibition)Q} v]E&Hmeanness) QQlofA] m|=R| ekt =Rk
oA AFez ke W (discrimination)E Hth o]# Xjo]de] o]8= o}A]
of 53] FHOMIO (o, T, 4 = 5) M s FREo] ooleS B F
Alstar ARl /A gAY dEF] ol sl Aoz W uidS
Hojzm 97| B 4= ¢JtiNg, Pomerantz, & Deng, 2014)40),

53], de/d(boldness) &= Fofof| 4 DIF Zt50] Wol Uehyt=d], old S
Yokota (2012)7} AJ2et ZAAE, 53] gt=2 B 5RO oF =71l Bl
Blarsto] 2pile] e-dAde 04 &2 digshA U= 22 Eele a3

o= 54 she 6 BaiHo® 284 A YA Ak obd 4 9] upole.
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36) Shariet, et al. 9Fo] =& Fal

37) Hart, S. D., Cox, D. N., & R [obert] D. Hare. (1995). The Hare psychopathy checklist: Screening
version (PCL: SV). MSH-Multi-Health Systems, Incorporated.

38) Fathi, N. (2004). Taarof [Electronic version]. Open democracy. Retrieved September. 24, 2007,
from http://www.opendemocracy.net/arts/article 2117.j.

39) ol HED So| AAks) Zleke Wi ekekslEol itk Shou, Y., Sellbom, M., & Han,
J. (2016 b). Development and Validation of the Chinese Triarchic Psychopathy Measure. Journal
of Personality Disorders, 30(4), 436-450.

40) Ng, F. F. Y., Pomerantz, E. M., & Deng, C. (2014). Why are Chinese mothers more controlling
than American mothers?“My child is my report card”. Child development, 85(1), 355-369.
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dup, ol X719 U7 T Ay 5 el Srkd WA A1 &ow
HLE BasH] A £2 B ol 2012l B R B50
2 2ol dddEe EAAY 4 ] "ol =] B S
3)|¢] ¥2’(Renging orienation; Shou, Sellbom, & Xu, 2017)¢] w=} 7|8 Y= uj
glo] =] 54 HefollA AYE™ ol d= volet ARlE fiA]of whet A
SHel A9} AL SARDE 49 % 78 5 glok Ho,

Blgegh ] - 2514 wetol A, Markuss} Kitayama (1994)2] 2421 7j21%9]
wsjo} Yuro] BaolAe] Aol e AIZAA AL SHolHE Fa5b

ox
N,
st
i) r:

2 g7} Qi) A o2 Hofstede S (1991)7+ Cooke S (2004)0] A|A]

T AAY Fule] - Q19 S-S 7rRshe v ghre] 9 H1e] oA

W} 3R} 22 23} F8% u|E FaL U 53] o] A9 o Ao
(o]

7P el ] [AH812]] 2=goleks holol] A BHAL Fofska gliv o]
LR ol e 44 oulsl] diRolet M glom B3] F5e| B9

ERolute] 2548 2 o) Aol 2749 o] Bl FhtkUno, 19914, A
ARBlA QAT AL A7IEAA, T TR 70E A AL AL
sh#0z AFeAL WAL Hlo] Aol ol 7|7k Bk ARslel] $AGE
om FAH WAL 0|8 AT AES F7IE shelth webq B AT Aol

S F8 FolA ZeFAQL o= <l
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41) Shou, Y., Sellbom, M., & Xu, J. (2017). Psychometric Properties of the Triarchic Psychopathy
Measure: An Item Response Theory Approach. Personality disorders: Theory, Research, and
Treatment. DOL: 10.1037/per0000241.

42) Markus, H. R., & Kitayama, S. (1994). A collective fear of the collective: Implications for
selves and theories of selves. Personality and Social Psychology Bulletin, 20(5), 568-579.

43) Hofstede, G., Hofstede, G. J., & Minkov, M. (1991). Cultures and organizations: Sofiware of
the mind (Vol. 2). London: McGraw-Hill; Cooke D. et al. 9Fe] A+

44) Uno , T .( 1991 ) Chinese Ideology, Translated by H. Park. Seoul, South Korea: Daewon .
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I ahe
1. ZARCHAL
7)., @2

AR 38719] TIEolA 48590 A4} 11028l FAdeR e

2 207), XA 67, 107)= ARSIz 83 L]—U—]X] 23l AU Yol
ok S 7ol Sl AHS AE AL i Y, A7 55 A4S d=F aEn
FA=Gc) A FF ol 383(SD=11.40)ck T4 WA FF 5L 63
S|(FZH=5.08); W9l 0~353))o|tk o5 didAt F 26.3%7F Tt ¢ o3t

Gl 20.9%= WL Q] olAke] e S Hof Frk Ao KA P
A FPS sk ARl 6.2%(1327), Ad=e 24%(468%), “F3f 10.7%(1207F),

(88%), A= 6.9%(107%), 12|31 AF7] 5 717} 5.6%(10078) K Ak
Akt BE AAEE AEe o], olsd, 137, 2015%)& o).

1}, g46)

A Amis % 1316 WA 49l WAKR oo A UTHAAFE Y8 Cooke,
Michie, Hart, & Clakr, 2005a, p.3352 )47, thARF AA 7138 tlokshA| +
AElo] el WA oJEFHeel ¢dzo| st HMPS (Her Majesty’s Prison
Service) Ak} 771 WiE4o] 4859 AaAE Fakolz 6085L Agalo] tEA
L st theo R 1047HLE 199530 Grendon WEA4of 4k 7] =8}
THAFAIEE W8-S Hobson, Shine, 19988 %)), o] 59| 4t ttoll= 32.6 4|31

45) o5, olE7, & 91814, (2015). A=l o2 & PCLR 2, 3, 4 99 W A %
==, 9(2), 3-32.

46) ¥ Q18] 3% 584 At Cooke, Michic 5 A58 53 75| 5]28 vo} tjets]
raw data® Y5 F S o|E <712 A5E BHsIS

47) Cooke D. et al. o] =% %

48) Hobson, J., & Shines, J. O. H. N. (1998). Measurement of psychopathy in a UK prison population
referred for long-term psychotherapy. The British Journal of Criminology, 38(3), 504-515.



60 o TALAAT M28H MUS(EH A1125, 2017 - HE)

95%7} ¥iQl, 5%+ ofze|7HA| Zhe|HEafRl, 1% ofAbel]l, T1ejal 7|et 1% =0|3]
th ol& F 25%71go] RA7|FS Wdth ARt Rt (F=6.854) 2.5
ol 4] 150 Apo]e] o] 7ha WSl TheO R ATEHE Wik 52§ Fol
o 2467 9] AYAFATHAAE 2L Cooke, Michie, 19992 211)49). 1052
Z7] oFg7] 79 Aol ApEA R ot AFEWE FA FEAATHARAIRE
82 Marshall, Cooke, 1999 211). W4 Ljo|= 32.24|(SD=3.88) Q1 & T
a4 B H9s 21doA 60 Alo]z vkt £ E HATHEEE=9.33;
SD=3.881. TR0 SgARs O B2 ot Rm ol d AT B 479

A Q= 2 AASolA UL ATk

N
I

HET U BIpA

7}, Alo] | A|A| 2 e8| AE -4 AHTHPCL-R GF2, Hare, 2003; PCL-R &t

2%, 227, |54, 2008)

oA ARgSE PCL-R sg7bA]= g&Hare, 2003) &7 A A} vilwd
& 2 Agote] alked wy ARt ARgskltt h=rollA ARgeE PCL-R
2 2008 ¥ E3F k= PCL-R 27} viedof wha AAJsHch o] 54
o] Higk AAIRE Y82 olu] AE F2oll AAls] AFsiitt 227 ol
(2008)f] wt=rd PCL-R ZAAH= Lo Al7p 872 2] ddde Holal glow
ZF 99 duh AleE AduE, A4 86, tildA 73, AEFA 73, I8n
HEARS)] 63| 3iek Kappa g2 & wie AAF SR 6204 1.00 FE5 Ko
F7AR] ddde EAPD.

o FriEs IA 47 dHe® S e e dildA, 29
A7, 3 A, Al 4hde HARel ol 7t EReEe 1T

49) Cooke, D. J. & Michie, C. (1997). An Item Response Theory evaluation of Hare’s Psychopathy
Checklist. Psychological Assessment, 9, 2-13

50) Marshall, L. A., & Cooke, D. J. (1999). The childhood experiences of psychopaths: A retrospective
study of familial and societal factors. Journal of Personality Disorders, 13(3), 211-225.

51) 227, o], kel AR} AL
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2 PEEAY 5E, o Ao BAWE, éﬁ\—h H]a, AR A fele]
thokst WA E LA E o] 9tk Hare] PCL-R AE7} %% (Hare, 2003)0] 4= 1
o) P4 S-gA19) AR WA Lol PCLR B 148 242} 236
AT} 20,6802 BT oS 2AR 04S AWl 7% B 4
S3131 Q. SRk 97 W F Go] A% ofmr} we 257 Agstar g
th(Cooke & Michie, 1999)53). || 7S &1=tgk PCL-R AR} 2| QAo uf=
2508 B AR AT QAT 2 ATol4 5, 2016; o], 1, X
A, 2009) o mEw 265o] MY Sl Ao AT YT, shAR
PCL-R 71% 152 2sl] o]l Hujel 97 Wt 1k - B8k A2 e
£a) ury Ay 712de Agsis ol wasit.

3C

:u:FE

. b

ofs

TR Sl FelstE BAAES W UAht S ARt et
POLIR $1ebfs o ol 2 o] ol S5l Wkl e 24
ArlollA] 22 571 olafe] H7loh WERS AR AETFEolc of g i (4
Zo ) Aefeh A aaaTe] 29 AAelgloll] olael sleut Alejst 1
oA BAek NSl BARE § BAEE olatar) FHe] A9 271 ool o]
A e} 20m7hego] 27 wigel] Zofalel Aate] A9 mA7 |t 1) o)
SRR 2R Aelsht ATUSE 30971ge] Brio) A% Helsa
o el B/hE TR BE wRYREe oRHo R Adaelyel
IRB 78-S ol&3lgon dg 2= IRB A9 w4S Exstq).

iﬁ

52) Hare, R. gko] 2z} a1

53) Cooke, Michie. 2Fe] =% Zx1

54) o]54, 1elZ, & A7, (2009). E+=3 Psychopathy Checklist-Revised (PCL-R) ¢] T-AEIF =
A, =pAlEEE] A AKE] 2 A, 23(3), 57-71; R, EAIE, 2, & oA, (2016).
A A BE QD POLR o dsehdd o AT, 272), 263291
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® AT THA i T A oy W HAE Wk wpgo] mytsle] ik
E3] Wg S W TASIE Q4 Wg PASSCIT)S 2gsto] Wgskl At
Aol AE BEGS ARstol 710} ANFHA] ofeh 1 o)9E FHOE AP
QT W Aol T FAH 712 oS W £§AH W SHTENE, W]
2 9 P 715, NHFRS D APIS, BAR, T 284 JBEY, BF
NABA A S AAHOR dEste] Brlel Mastgeh tetd Wi g
ohet RpEoR WAl it GOl AL, T = MEOI} Alg
AR 7} AE AR FAH Bt AFHOR olFoHrk

T 2 A el T ol HAjE o e A

DuLgolE BYS

4 (A7 AEAE 2P 9Iat Aolth AEiAl (2005)% “Bg shtshte] &
=4 B4 AW BHSATAEA S UE 2e 9o A3 wY 238
& HAFE AR oi %‘J% FA5He Aol RoltP L SHrkp. 46455

=)
5
Q
S
3
EL
I
rg
Hu
JQ
I
(o]
=l
ot
o
s
AN

Eatol (2] ol ¢
—’F—frc’ﬂ/\ﬂ 7]%3—5}“57% UrEMi% Al Y ofele: Ak AJEA, 2001), 7k
By, 53 = Al Frkar sHleho). fAA oz, ohekgt Het 1toll ye
U= x4 7] SE3HDIF; Differential Item Function) 32 XZ}&H7]|%
Differential Test Function)& Ztolf|7] &8 Al&EL st} Axfe] A9 A}O]iﬁﬁ
A FHES BEFle] B ghol B gunt o wEde) 92 v 52 @ Hu

oA T} F3HA(extremity) B0 WQw= 5o H Y w WS 4~ itk Eal)s
HES(GRM)O] 91 79 o] SEIW Bl AR B4 1k Aetiold Aol7h
gtk & AL DIF7} Qitkal ErKTay et al.,, 2015)57).

FAH] B9 A B BT B LS SE0 SR SN Tk e 1)

55) A=Al (2005). 218 H7L

56) AElAl. (2001). Ehrgolee] olsiek . e ETIAL

57) Tay, L., Meade, A. W., & Cao, M. (2015). An overview and practical guide to IRT measurement
equivalence analysis. Organizational Research Methods, 18(1), 3-46.



1997; McDoanld, 1999; Cooke & Michie, 1997, 2001; Cooke et al., 2005a, b)39).

ERHAADEATAY 9ixer mope Al 7K w4l o bl b2z mHEECH
(Thissen, 1991; Thissen & Steinberg, 1997)9). a H4= 7]&7](slope) X|g=o]eld]
a9 248 3 Aol Aoflo] thal Mok ke KR sk 98-S Lehdik
b w1kl E(difficulty) 52 TFoH(extremity) S LiERFE 714914 o] 2|47}
a9 245 oG (Aol T F4o] FusA tehtr] 7K 1 et o
oo §8 oujaith B AolAE Falgol® 489 )8 IRTPRO(Cai,
Thissen, & du Toit, 2011)S A&-5}4T}00).

. ZAxf

Aol oA, <& 2> 7 AT ol Uehe HE 7Ied o YEhd Jlew
% 89, A ApelE AuEgith oot MAY 234 Alefshale 2e
=% 841 J2]aL FHAA fFelu|dt Zol7k WA 7142 A4, o )
AR, Fad viE, 2305 A 9 fole] Ha £33 AlLlRt vA £33
A dpde] FadiEt =& J4E 2ol

58) Samejima, F. (1997). Graded response model. In Handbook of modern item response theory
(pp. 85-100). Springer New York; McDonald, R. P. (1999). Test theory: A unified treatment.
Mahwah, NJ: Erlbau.

59) Thissen, D. (1991). Multilog User’s Guide (Version 6). Mooresville, IN: Scientific Software;
Thissen, D. & Steinberg, L. (1997). A response model for multiple-choice items (pp. 51-65).
Springer New York.

60) Cai, L., Thissen, D., & du Toit, S. H. C. (2011). IRTPRO for Windows [Computer software].

Lincolnwood, IL: Scientific Software International.



64 o SFAPRMAT K28 MAS(EH M[125, 2017 - )

(& 2) PCL-R 28, 22, 5™ &t 7t 7|=841X 10|
28t et gxd mEmxt t—test
NEC L Eos 1=22.681"
- oz 31 572 ‘
) = 1.00 786
. ojEst xpE =18 635"
oz 44 684
) = 113 811
X222 X2 s =8 119"
. A=EEEA XIFH oz &7 780 3
= 90 761
gixo| 7{xIgH =13216"*
X oz 51 697
o2 @ soymme E® 8 e
oz 74 743
23| U zi2fZ ZHop =T t=6.847""
- oz 109 791 ’
ote 7hxi2 o= 89 175 t=7487
o=z 65 746 :
WEl/B2S Zof S 129507
- oz 68 738 ‘
T e AP oA AP 7-o
: o=z 86 717 i
= 135 718
$S=H 25 1=13509"
e 93 822
2EI5H Mg o 1=2678"
. oz 84 853 ’
ozl o 2XNEs et 60 805 1=-5,649"*
. = —MSS %1;‘._‘- 79 865 -
sAxo|1 AyIHLl SE £ = % o 1=2,548"
i = oz 87 826 ’
3 133 707
= = t=13334**
oz o1 795
—_ = 117 765 P
. o1z 98 733 '
] L. 3= 123 809
. ARelo| sizof Chsk Aelzt 22 =8 006***
e 98 729
) &= 26 594
. of2f wo| Bolzk E=-9.065™
oz 53 793
3 64 816
E-ESENE SR ' £=-18.333"
oz 110 853
E7S Mg B2 010 32 B= 8 T s
- = oz 105 900 ‘



28102 719t POL-R B|TES 97 + 65
= e g7  mEExl t—test

sk 1.10 883

20. Clakst e1x|2d =824
4= 1.07 862

Q0I1: 2ekaia} FIAel Chola BRSO A g o
g= 2.00 1977 ’

012: MM A ZAE 2 A P t=10738""*
o= 341 2282 ’

20l S5 U M US o BEOOB 2T sy
o= 449 2656
ot 13.54 6.254

HHES =15,196"*

*p < 05, **p < 001, ***p < 000; 1-20I1, 2-2212, 3-20I3

2 A= = QoA HZ7HA] 3RE(SIAIRF) o] hEAom TP F2

= Holal lo] 13EF0] i3 EdHtsolEe A8t AAsiit(3nd

At AL theo] =5 2 oA &, 2017; o]5&A &, 2015; Cooke et al.,

2005a, b; Cooke, Michie, & Skeem, 2007; Shariat et el.,, 2010; Sohn & Lee,

2016; Sohn & Lee, 2017; Storey et al., 2016; Cooke & Logan, 2015; Boduszek
& Bebowska, 2016)61).

71 WA, & A 7F 13535 vlE o 2 H|A|2F 7]S(unconstrained baseline)

2R

H
Y 7 BE Bgngel S B £ES oA st 1eja

é a

45 W EUsH AoRtaL stolals Malr Qx| A 2 Aut fojulat 57
7} Ay quZ(ls n = 2418) = 552, p<.0001). A= T B3} 7t Bgfo] Wl
2ol Zfol7h 9L 4= 9he-S L Qlek Ealel wet o] o} ThE BN

=

N

P 4= 9leg AARITHL 2 4= Qlek (HIAIOF 7]3el 4 2) w4, b, b2)2} A

61) Sohn, J. S., & Lee, S. J. (2016). Investigating two-, three-, and four-factor structures of the
Korean PCL-R in serious offenders. International journal of offender therapy and comparative
criminology, 60(6), 725-738; Sohn, J. S., Lyons, P., Menard, S., & Lee, S. J. (2017). Testing
the three-and four-factor models of the Korean version PCL-R as predictors of two antisocial
outcomes—recidivism and risk. Psychology, Crime & Law, 23(5), 472-486; Cooke, D. J. & Logan,
C. (2015). Capturing clinical complexity: Towards a personality-oriented measure of psychopathy.
Journal of Criminal Justice, 43(4), 262-273; Boduszek, D., & Debowska, A. (2016). Critical
evaluation of psychopathy measurement (PCL-R and SRP-III/SF) and recommendations for future
research. Journal of Criminal Justice, 44, 1-12
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(E 3) 1328 (YAX)2Y 27 DIF 24 Zn}

PCL-R 25t - & - br-2 Total
g2 g2 Ax gt= = Axt Ax
1. Al =2/ mAN o2y 082 140 181 -091 130 034 180 1916 2097
2. njEst xpEZH 150 156 0.1 074 075 -002 108 918 919~
3, X227/ X|SsEk 125 151 38 -103 040 -105 033 35 73
4. gm0l 7xlan 1283 160 66 -068 116 -024 102 292 359
5 4= & Soyxzs 135 165 45  -054 084 -083 059 2127 257
6. 5| =2 ==Y Ho? 318 208 185* -104 011 -133 -020 255 440
7. ¢2 4E 221 215 01 -044 085 -059 052 239™ 240
8, U=zt S2o| Ho? 283 253 15 -069 040 -066 046 1.0 25
9. J|AROl MEIFAR 096 107 09 005 152 -135 091 197.8** 1987
13 ;djifgﬁ_'; A 089 127 104 -093 126 -095 029 451" 555
14, ZEA3 097 126 58 220 015 -117 032 484" 542
15, FEYoIA3 126 124 00 -129 045 -154 043 74 74
16 ;mfl;f‘%o" Hens 241 122 425 087 010 -158 043 246" 671

LE |. BE &2 DIFE 2ol £4(Conditional on population distribution estimates obtained with all items
constrained equal); PCL-R £& Q2i7|: 1.Glibness/superficial charm, 2.Grandiose sense of self-worth,
3.Need for stimulation, 4. Pathological lying, 5.Conning/manipulative, 6. Lack of remorse or guilt, 7.
Shallow affect, 8.Callous/lack of empathy, 9. Parasitic lifestyle, 13. Lack of long-term goals, 14.
Impulsivity, 15. Irresponsibility, 16. Failure to accept responsibility.

LE 2. %p < .05, **p < .001, ***p < .000; As= o} A= FE ZF 2 X0, 1-29011, 2-2912, 3-29I13

t}&-© &, Cooke, Michie, Hart2} Clark (2005a,b)62)7} Aokt vle} Zro| b1} b,

W poflA vlal-ZohA ztolo] 7HE 22 £= 7Ie2 = Ak Al o]
£ <72 7IS%(anchors) O 2 RS9It} (<3F 3> 1), FFH o= w3 AAlHE vl
oF gol, 3749} 7| FAIA R 38800 8 ARSI A AR 12a
w15 FRAYA, 2Pl 28900 £ W/ Y Z2ofeolnk + Hd ¢

1=3HQ] 3E%= ARt olF 7lo|Akse] HokE Ay A} Fofu|et Hele &
AR AQFTHAXY9, n = 2418) = 13, ns).

62) Cooke et al. o] =F(YHE FH)

Y

Il
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PCL-R 28t B2 5
a b b2 a b bz
1, oAl =2/ mAN oyt 067 -0.38 233 1.17 1,14 288
2. =gk xpEL! 123 -0.18 165 1.31 0.70 2,01
3. RAI227/87 X|2seR 112 -052 1.20 112 -052 1.20
4. @ixo| FxlaH 1.01 010 216 133 045 195
5 =2 & &H/xFE! 110 007 177 137 -0.26 1.44
6. 53| 52 z|xZt Hof? 256 -055 0.86 1.78 -0.85 0.49
7. ¢ Zix? 179 0.19 178 182 0,03 135
8, Wiel/=zt S24o| ZHof? 223 -008 1.24 223 -008 1.24
9. 7|MTQl MEHIAR 0.79 0.79 259 0.89 088 183
13, s4IXo|T AV|&Ql 2F x| 073 041 227 1.06 -0.40 108
14, ESA3 079 -195 092 103 067 113
15, Aol A3 101 -1.02 127 101 -1.02 127
16, AKplo| dEof Melzie B =22 195 -0.33 085 1.04 -1.14 123

LE 1. Anchors(E gt 2t Xjo| g{0] J|F0| Els £8h: 28 3, 8, 15; 1-22ll, 2-2012, 3-2013

<3 4>o] AAE vls} o, 3749] 7] Eak(anchors) A|LJet LA R} 53]
6530 A 7]&7](slope)2} =5HA)(extremity) =Ho||A 7}AF Wulst 2jo]F o] Lyek

U glek o]2 HiE, 1891 F e Q4 e/ ofel a2 st 4

ohA] @, A B e Apossibility) S 2w, 67 Bk (Apo] st
A) B4 ZHeld Felmlsh (B9 S Welx) th2A ek 5 ek o2
Sof, okt ek} v
el B HAP 71271 9
powen) & LFER|aL gl e Y7he B =7
AfHoE we WEee Kolul glof 9 M)A Auat weige] ke 4
o 5k gl A4 z °
elol A 2] Zfol7h Ul 9ba Qlek ShAeE BaH T Bahl E e el
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ok o] A TS 2okl 54N sk AoR Kol =2 oA

AR 7)1 4okES: ShAch Solgt Ae aH6glE, [AolsuAl] Fake] HE}
TS RN FEAA 2 W4 Mol ui Roldss uirjE o
SO 8 HE BT T 0]9le] BYE, 5, 6,9, 13, 1404 AAA

B2 [Are| oA A2 54 eEolld =2 [H7h 2E] A

==
hl T
D T

(28 1] PCL-R xtE7|S2(DIF) 2SEZM(CC)
FCLY PCL2
e ]
03
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£ 08
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* 04 o
03 X .
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0.2 .~ "
L .
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3 2 a4 0 1 2 3
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6. 33| 22 Y Zof 7. 22 UM
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0o ]
3 3 1 i 1 2 3
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14, 534 16, Xtilo| Sof et aMelzt = =2

E.. ICC Item Characteristics Curve: SF2(AM; G1) v. LZFM; G2)

(=]l AAE AAH, A7 sHAE 2lsh7] s AASE5A(TCOS
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r
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Sl
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Ay wolth 1 A 2AE S4(7)T [PCL-R] A4 7t
(e}

r-DTF(root-Differential Test Function; Roju, Van der Linden, & Fleer, 1995)63)2-
At RSty 1 Ad) r-DTF= 1642 YERGAL B A= 111, F2HR= 015
83 ayk= 9180tk

[23 2] PCLR TAIEs E42

Expected Score

Expected Score
Expected Score

£y

2201 MY Z

it

. R Dol 8
zy 3291 S54Y/ Pas BEYA

LE. TCC(Test Characteristics Curve): ZAIEMIM; SIE(AM; G1) v. F=Z(FM; G2)

oje} A, 7t 81 TCCE= AwjHgtrh [T2]olA AlAE AAE, Hdde

63) Roju, N. S., Van der Linden, W. J., & Fleer, P. F. (1995). IRT-based internal measures of
differential functioning of items and tests. Applied Psychological Measurement, 19(4), 353-368.
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3104 AAE AR, = %= measurement) 2] St (precision)o]| st
_%?gb‘(]i;— AlEst7] Y8 2 291 AR~ (information function)E A|AHHT) &
HEk fRlsE e SAsHat £ 3 A4 S84010S Boks] T ol
=01 e THTHS LA oA 83kl sl EHTES A=A
FolA -8 AeE oufgith a9l JHEIE 20112 45, a%2& 4%

3, A9BE SEGOR 27t ofFolA qlom 7t B AuFSe] &S e

[e] b
o A9 & WAH B SENE /H B ARE ATs 5 gl

a4l = 7 =73 B

O] 7B APolFA] S0l HIA e oA AEs] AolAIAE el
T e AEES S Qlok o] ‘N7 ] giQlHA FAS ==
F= —Eri}oﬂ/\i o B2 a5 8 84S Erh

ok
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B 9
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ér:

o B RS Sk olw BTska A A 4o Aigle] We A
RO e zo) AR)E Algeix ek et AolmaA F4ke] A

St B2k el 9Bl that AU ol AAE Bt ek

V. =9

B ATE Ea), 9haa) o of 25} 7k AR Kol mujA] AFe] AlA 2
o]Ho] ZABHIL 9leL SIS 4= Qi) EaHEo| R Eaf A 2w} 4]
224 ZHolA Soluldt 8-S g Qe ulm- 5aba Hjo|de WA 4= 99
) AA|H 08 EFENTAT} HABZAL] 7|87] = Baka) gAESe] Wl
g2 Uehls 2400 & 55} 7H SARE SjEe Hojm Q|ut B ol
2k Wt of e} Hapke AT} AARESEA AW, = Bajl A4
I9HY 3o FYES Uehls AEE Goult o)A thazke] Zjol7} gl
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Ao

Aoz Hrth JfdEAR oz Ho|x= (difficulty parameters)S Aty 2 Z3L @
oA 7Hg 2 Aol Hel vhd @QR2ojA= 7H 22 ZolE Kty A
e Uehdle 2 S 37 895 222 AAEAESA 52

Q7L A gk 7P AL Aol g HelT o] e kAl ThEe] TS
JdH 2 2]5}a1 9JtHCooke & Michie, 1999, 2001; Cooke, Kosson, & Michie,
2001; Cooke et al., 2005a, b; Shariat, 2010)64.

(4] AErAel A Sl BASATAY GASHTAY )27 Be

o

o

= =
ARFA] JRE Fi o B 5 ek T Aol FER0E a1} b
2o el Holrm glu, agllo] Theo e WEelS ngoR 2gl
FEA 9 FAUT A AP0l M e WMEYS 452 HolFm Tk I
2 ZRlol s A B0l AutH o g AUESl AR B 4 glof 3
34 QAL AEAFEO] QAP e Y uhs B4 el s £ o &
olZ 7|12 " Q 7} 9irkar Ert Susser (1973)3} Cooke &= (1999)0]| 4 FA}aE A
A odl FAA Zpol7p WAsh= 8k Bibe tidAY deat ddE S

% gk Bf

oA 7 ZsHAl Ukt v A BIE S 7R Rk A4
QIr}os). 18|11 Weisz, Suwanlert = (1987)0] A|7|8t ‘E&}&Z =2 (cultural

facilitation model; McCarty, Weisz, Wanitromanee, Eastman et al., 1999)o] u}=

HZF P 2o W Al Abelel dge] HidletA| e 2 UiAle EEs
FAsketl Y FH ARlslel 2ot 54 FEo e AARelE ¥4
SAAZP7 )& BlaL Wafolr| = dhrhal F=geldletl o= AlelZufjAl7E 22 1t A
TP A SHollA e zpelg AT 5 e ol &2 BEE A8
I J66). zjZofl= ofAlot=r T ot 8RR FaraEAk A ol Zks

64) o) =T .

65) Susser, M. (1973). Causal thinking in the health sciences concepts and strategies of epidemiology.
In Causal thinking in the health sciences concepts and strategies of epidemiology. Oxford, England:
Oxford University Press.

66) Weisz, J. R., Suwanlert, S., Chaiyasit, W., & Walter, B. R. (1987). Over-and undercontrolled
referral problems among children and adolescents from Thailand and the United States: the wat
and wai of cultural differences. Journal of Consulting and Clinical Psychology, 55(5), 719;
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ol2& 83t DIFE 243 A7 Qlrk o7|olM= 7P 2 AfeldE Holil
Q= 2912 QQllo|¢itKShariat et al., 2010)67).

9'I_l
Hl
Ho
ﬂ
13

IH

SEMul AIO|ZafA| 2,

QAN ol HA Eelui A SRS 67) YRR B S ok diE

A §
of SR R, ThEsE AEZE, VA AL, B Helw ] Hel B
S, FEA, TP A AF g Az B 1 Fol F £t 1]

ol A foluldt 4204 Fol7} Qi Aew melrk

Hofstede = (1991)9] AAJgt ‘E3kx}Yo]=(cultural dimension theory;
Hofstede, 2001, 2010)0]] w12 #t=te] Fald 549 =3} vlage o @ 714
SN FEHAA Zol7t He Harskal Stk A= U Aol BE i
e o= LHHHHEY Abe] S0l dEo] Ad oM =8-53H 24k
o

Uee YABhE A TRt B ARRjolls HES|E AL Akl AIAE B
ojal glem I AJAH] Kol YA 2B FASE o8z QlAehH v

obselgis el Y=t B O mr wEbA ARt e ARgjoM e
= Aol 7 et WellAl AAS 2o Akl thgh 91A1A ARRIBAIE A%
sl =715 710 EA "ok old E3H4 E9171= Eielel tis 7HAQl e =
TRk AR Holr S #BEsHAW oFd 5= S8l e gel s
Aslal el FAlohe %o deleiA By @Ael Zlofat 4= Qlek ok oj
4 oA whes ApelA griie A FAsks
g =eo 27| mi /\}Qﬂ 07 £8E7L 58 A X4 ZX|(facilitate) T 12
9)= nv}o]rKKitayama & Uchida, 2005)68). o] ZH-E xjo}AJo} o]2te] ‘E}R

o
Ef{‘j
_1>: il
toh
=2
_>|:
i
N
—.~
:L

McCarty, C. A., Weisz, J. R., Wanitromanee, K., Eastman, K. L., Suwanlert, S., Chaiyasit, W.,
& Band, E. B. (1999). Culture, coping, and context: Primary and secondary control among Thai
and American youth. The Journal of Child Psychology and Psychiatry and Allied Disciplines,
40(5), 809-818.

67) o] =% =

68) Kitayama, S., & Uchida, Y. (2005). Interdependent agency: An alternative system for action.
In Cultural and social behavior: The Ontario symposium (Vol. 10, pp. 137-164). Lawrence
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Ao

52(Tarrof; Fathi, 2004)2} o} fAfslekat 2 4= glize] 719] gl QAo )
AABHR) PAloR 2 W Hal] 919 22 [53] <ofH] wAlom] o
I} ofHE w gAlo|t}e9). Shariate = (2010)3} Billiound2} Joel (2015)2] &+t
of w2 o]dl Fejo] £3} S G5 B ohe} FRNE Uehta glou
215 ofxo} Kol H)oAE AAERL Qe S0
T RIAR, = ARSlE Gt EEARE ARl AHsh= Aol Hisl Fe=
] 7]a1 Qici(Hofstede, 1991)7D. 32 OECD 337) <7} & ZWlSo| AlS|Z
RFAL b= Hoko] W o Jlo|7)w SR, whaha AFEA eFRAlo] )
A E715 BAshe Hl ofF T8 TS B olEEHIH QY] e HE
FEAS OlgIehs WAOR FET ASIH 721 uhge] FABAL 71
O ERlojA wsiE A3 %Ur IFA sk WAl dis Ay @&l I_PE‘r-
wot ofjet A7) BA-XA 3 BRI} vide] ST BAIS sdslels Bax
PEo oJHct X o E]-(Hofstede 2010)73). wreba] AlAoA 71 A&
oS 7L glemA A7)A ARl AYde of T3 AT od &
2 B4 njEom Azt Bl A4Sl A Al e Salelet
s/3e 1 AR BrlelH ARRRRE AUAZ|IAY EEAT e HR0]
tHYamagishi, Hashimoto, & Schug, 2008)74). n}zjalo g 3=t Al3= 7)j¢19]
o} F54S BABE = 5 & A18F =<£%Hindulgence)o| J=H T} A3
Jrl(Hofstede, 2010). o]E€|H Hofstede 5 (1991)0) = A AA oA §H=o]
7V =28 422 0] A}S]A] A|2Ksocial restrains and rules)S 7}elal Qlom ‘ThE o]

U Apo]' & niehnis ARl WAFolel ulpEo® U4 o] gl Agtolet

O

_4

_4

4

2

JFO?;SEEQJ

i

olt

KaErlbaum Mahwah, NJ

69) %o =7 F=x

70) Billioud, S. & Joel T. (2015). The Sage and the People: The Confucian Revival in China. Oxford
University Press.

71) ¥} =E Pz

72) Hofstede (1991). ¢Fe] =i F=

73) Qo] v Fz

74) Yamagishi, T., Hashimoto, H., & Schug, J. (2008). Preferences versus strategies as explanations
for culture-specific behavior. Psychological Science, 19(6), 579-584.



76 o SAPYHAT M28H M4S(EH HM1125, 2017 - 7{2)

I ET Rtk wleba AgHoR A &0 FAEAL AolS Adshs Al
S ABA e 585k ol ARdol FuEt J sl Mk AE oy
Hl-f-57go] Attt 7119 aFef FH=at ARlA et A=

K
o
-
H
=
¢
ol
-/

= BajolAE Jole] e WET} peln 254, T, 47140 B 1A,
7134 tioldA = 5 2YE7] vlHo]tSuh, Diener, Oishi, & Triandis, 1998)75).

l'U

ol FAL tlofst AGE E3f X X|E|o] 231 ¢JtiMatsumoto, Kudoh, Scherer,
& Wallbott, 1988)76).

SHAIEE A [AfelRHiAll S/ A 541 S 71=7I(ICO)7F widaQ
(interseets; AE) ELS Wol 3t Gli=v, ol A1) WFol chat W7k
o % P o] A9 AlFaA] G50 T S ) 31 Arkel Aolamjat o5l

JFThTh o [H47H A e S e) A9 1 uk pS met

E3 2ol A Q] YERA= gEA|uk ‘W29l AR 9] Ao Alo]IA] f230]
‘7%2 7 23l FeiEnt ot w2 UERTh S AR Aol S L s
& B2 rg)o] uet AdolA A ek 4 ] Aol aujAlg Adse

- Hlﬂ woHAQl weke At diefsto] olE siAd dart stk

o

|

N
rol
Hl
rEl
O
l_
ruﬁ
rn
uk'.
Pl
ro

PCL-R %<0t BRIBIA 93 et ot 52 2hol) Yo e
ol2} GARE FEAIA FARIRE - 7HH FAZ 2 71 ATk BPUS

olEZ T3l 28 A|ZHAE Bk Il AT Ael7t = ok ol A

sha glom ofgl ZHe 1y SANOR Fust QYRR FaT uiE
g3 ek S8 BFEATHACOY AASHTHTCO), 49] Lot A48 7
52 27 Yehhe WEe A4t AAA0R 1S RS Holsj syl of

75) Suh, E., Diener, E., Oishi, S., & Triandis, H. C. (1998). The shifting basis of life satisfaction
judgments across cultures: Emotions versus norms. Journal of personality and social psychology,
74(2), 482.

76) Matsumoto, D., Kudoh, T., Scherer, K., & Wallbott, H. (1988). Antecedents of and reactions
to emotions in the United States and Japan. Jouwrnal of Cross-Cultural Psychology, 19(3), 267-286.
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Sl 2ol A% EHIL © ot AHAES S A9 2
Aol7} LRSItk gt (Aol ZafAl] ZAjH S4(atent trait)
Hol|A EZ-E J=ZF(equivalent standing)2 11#8] £ w, PCL-R AA|ES, 891
Aol £ daold k= Aol wlad w52 HAtHCooke &
Michie, 1999). 3] & At} 7+ 287 =7 AKDTF)= AH| Aol n]ma 2}
ohuglizd] 2ells ael3e] 7 A Bw AHoR Rl & g 7l o
HHow ek A 290tk Het ol Wi Bsld Swold Esld Bol
WEE x 98-S Agsittal B 4~ 9itk Cooked} H2-E (1999; 2005a; 2007)
oM 23t vie) o] Bule} o Zlo|E BT FAH B4 FES Teid| 2
o F=rRieto] FrjdEoe W AR a8 SRS EAnkal A4
skt olE HW ot Ao HlssSHAIE 29013 aQ3olA 7H W Zoly
H

%) Hléﬁ 25‘134 =74 %%lﬂt‘r- E}XF’J 3RS Zﬂilf{ 103 M 2PE7]s

8l

o] EATIL o] T 21} 25 AlLfet YA £olA FE(H7hel @A
LERTE AMLE G0l A8kl e Ayt Hnd wf 24t 2 o
waolord 7hs/dE Al A7IRE AL 2 A Sl A ARgskaL e A
H2 AHSES Hal skl AT ol =k 71, FulollA e i
d e v Eeb Alolg dHekA| ettt dHlRe] & 4‘%*01] it

Z L AK(Patrick et al., 2009; Cooke et al., 2004)o]|A+= PCL-R9] At oL}
Aol Al F7LoA 7S e Aol AERt o5 AlZlskar . 53

PCL-RO| 79 X144 (unidimensional) 7§yo]et Mrhe This|s ol

77) FTol|x Alo|ZIPAE AFsl= A FAHH Q] David Cooke} Michie 52} thah(2017.11.18)
oA ol Bz wele] shrol W Aoz Aves 2598 AMgalR Tk g a1
7 o] Fat el Al Tio] than leldsl Zue] s Fad olulE 54 2
kL 2

78) Patrick, C. J., Fowles, D. C., & Krueger, R. F. (2009). Triarchic conceptualization of psychopathy:
Developmental origins of disinhibition, boldness, and meanness. Development and
psychopathology, 21(3), 913-938.
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(multidimensional) 7J¥& =z 9J& W oz} HZF(category)7} o]- }%
(dimensional) 2] ©Ju} 31 9lo] The A Tl A4z Lehd A9
z

S ol g gloks Holuh Afo|ZujA] 891yt T wet E

o) el A ool AolsElAe) e S|4 L Akeae AGAA A
a5l Frhs akgo] FAlo] ZAISaL olek ool gt ek Ao ofs
e 75| AAIE Qlrkel, CAPP, TriPM).

3. 2 I AR

oA At Al S SAHFHL Q= tHEAQ] =9l PCL-RE: Aol A
2008\ B} Hlo] A8 %] 100]6o] ALkt glek SRt o] Ek Hu] &
3] 9] Ayt 84t ;S 2 SRl H7H=el7] HiZel & A 1t
B8H2] Aol7t QS-S R 4 gk WA 204 £ F of@l EFo] Al
A E O™ A= T olE24 Edi7} "HAE AvE bl ofzo]
sick Sl 2L Aol lom OF=ThH Ao Tu| s ZEsks Bge
A At S AR [ 52 wf] AT 7HsAdol £ EAsH ek 53]

71&9] AN xEF o Z Hart & Storey, 2013; Cooke et al., 2005; Skeem &
Cooke, 2005)2 & PCL-RO| 4Tha(RHA18| 43} Tl 77) Eaho] Aot
7P wAo] leA| HEATE Ao AE gl vl o o] 1 AR
dol Eojd  ohzt 7|EE o] AlAsks At Al Tga £ wAde] 7t
& EolATal & 4= 7). W= Afo]siuf o) WA EHA A E P44 O] 2
W EeRF, ‘2%, Felg’ Su pelE Auee] £ Bge PCLR B
A QAek Azte] oA &gkE A (tautology error) @ AA[SHH A=
812 WGo] AolsilA] SHOE sl WAE 4 g WEH e AneA

J

-

]

M

ol
i 2
[RaA 1)

J
A
1)

= O

olgt FA%oN= s WAE = Sle FEol AUAA YEshe S

al

of

1

79) Hart, S. D., & Storey, J. E. (2013). Clinical and forensic issues in the assessment of psychopathy;
Cooke, D. J., Michie, C., Hart, S. D., & Clark, D. (2005). Searching for the pan-cultural core
of psychopathic personality disorder. Personality and Individual Differences, 39(2), 283-295.
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AO

o|2 7}Aof sltha 2| Aala 9tk Skeem & Cooke, 2010a, 2010b80).

25 Aol stafA] d4o] stelekE whAE Aol M o] Wolx|A| Hul Pl
3] POL-RE 7|702 & uf Ao|zujx|7} obd 7Rs4Jo] 7] H11 A% Apo]iw
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The Generalizability of PCL-R based on IRT:
How the psychopath is shaped in Korean culture?

Sea, Jong-han*-Lee, Soo-jung**-David J. Cooke***

The current study aimed to analyze the metric equivalence of PCL-R between
UK and Korea. Until now, many previous studies has also reported that psychopathy
ratings of offenders among other countries made using PCL-R were not metrically
equivalent with each other, finding differential item functions. In this study, we
evaluated the cross-cultural wvalidity of psychopathic personality disorder by
comparing ratings from a number of Korean offenders to those from United
Kingdom. Overall, the findings suggested the presence of a significant culture bias
in PCL-R ratings. For example, cross-cultural stability was comparatively highest
for symptoms related to deficient affective experience (factor2), suggesting that they
may be the pan-cultural core for the disorder as well as provide highest information
to distinguish the psychopath in Korea. These results may have cultural implications
for the cross-cultural comparison research based on the PCL-R and the clinical and

diagnostic application of the PCL-R in Korea.
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10) BtEC] WHEL 204)7] A H3} Algn] digelr ojojAs W}t HE Alolg Sl 7tudds
= Aolgl= Hrp) 71ssit) slee wid A2+ H. L. A. Hart, Essays on Bentham:
Jurisprudence and Political Theory, (Oxford University Press, 1982) #=.

11) *=o]3Neumann)& SFEE <-831HA Ao Al A3 A% ZAYS AALs) “gwd
#Aole] A= ZAS T 44 Qalsl= o] ol Fele FHEAT= 27} Brdo] Hy)
w2yt A vk Alke YA oz AelS gl (verantwortlich ist) Zo| olUz} #&
T B35 gsls(verantwortlich gemacht werden) AUt} o]2fdt A1AS AdslA H2I%k
g=ro] HAEska]l S E glo] 24l lE(Herbert Lionel Hart)e] o]z W3, AAS A=
Pol= AM<Z(deskriptiv) 7t ollzh :H—'—X*(askriptiv) g 2lelt}.” Neumann, Korea
Hauptvortrag, 2015, Nr. 7. 9 ({92 71938 w4 AlF)
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Morality of the Criminal Law: Two Lectures'®-2 (&) o] =ul Ay} jjelo] ¢zx]&

2 NN, A4S YW =RESS AT 29 Punishment and
Responsibility — Essays in the Philosophy of Law'57} 9]om, WA= @ :-d|(Tony
Honoré)2} a7 WojA Q] QaltAIS th& Causation in the Law!0)E Z3| &HsIA};
22X &L BAZK R HoyFEQth Es] 238 Ayl SLE Q] Punishment and
Responsibilityo]c}. o] Bolx] shei Smzolol tiajabus BejFela §zhe
WsHA AAISHE, S5 u] GARHolA Welmens rea)l) St 2o A Q4S
ZzahEA Fjole] A4l gele shuskn WA=vle] Eash gz Fuo

A SAIE HofFalat sl

stES] P o]&o] oju] ‘SlE-EY’ 12lal ‘SlE-HEw =Ae Ful A=
of £ X%, 71 ] o2 o] Fuol chet BASIAE of2u} B2 1=
L &3 B} ARtk AAR, SFEQ] Punishment and Responsibility(o)5} T3
W3} 29 olek 9] FURIL SmFolael vhulel - E(Barbara Wootton) ]
ol tigt Hhdbof| ghofjlo] Qlef 952 7Rt SHEFARA Avf HRA(HA|
A HAW®)S 25,10 JIHE20 FAPHO|A FAF Qo] HAl4 B A=A

12) In Gilbert Ryle &Antony Flew (eds.), Proceedings of the Aristotelian Society (Blackwell, 1951),
pp. 171-194

13) H.L.A. Hart, Law, Liberty, and Morality, (Stanford University Press, 1963), $-2]u}g} o2+
ol o, M, A, wY: Qlte] EAF 7HX A& (EEd, 1996) FHx.

14) H.L.A. Hart, The Morality of the Criminal Law: Two Lectures, (The Magnes Press, 1965)

15) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 1975 & 2008)

16) H.L.A. Hart, & Tony Honore, Causation in the Law, (Oxford University Press, 1959 2 1985)

17) 25 H(common law)ollx H=7} AJH3leid vty o2 wel(mens rea)o} Bx|3Y 2l (actus reus)
7} B FEstolop AYgitial Hokt) Bole WHAE AAE A%, F FAH] HE ofngith
ohet AR HEE oRA e flo] MEgeute e FHE F glon, Al n=e] U
“d(Model Penal Code)ellX “golel= Wl RFHFe] el 7} oz 2fel7} Slot

18) AR AL n= i HAe] AHaxd T shuel Fu4 ddazle] FF5EA gL Aedde Uy
o] S gske Wk &, A B9 Bl 19 2 FAHE oJw]sl= ¥ of(mens
rea)g 8784 SFETh TARY ARk Zsiel9lol Qlojr] Faoirel RS 2 AdS AAst
< HlolA Azt o] Hele eue BN ekl AL 9lon, 1800 A H-E
FARE H8-57] A8tk H oleH o i o glole dAALE B WA
AHS ] SBiMe oo #ak Blo] EAstadof tth= = EAISh, Staples v.
United Statesollx] E<lo] EAjsl7] Grizke FA2d Welg 448 + ol Wsdt A%
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19) &-3] Barbara Wootton, Social Science and Social Pathology (George Allen & Unwin, 1959) %
Crime and the Criminal Law (Stevens, 1963) .

20) $1%4=(United Kingdom) W JZA=s} gl o] . 2mEds e dre] He 7
L ¢Jt}. England(English)E £3] ‘gJ=(QZFe)y =2 Wdsh), JFW == %4 England lawe]
Apgde] plAlE ARl JFWUE ALS oJH|gitt.

21) Crime and the Criminal Lawollx] 952 HA A 270 24 HAE A A= AS §E3| i)
IYAN AFAde AE HF BPor AFHe sdelth(op. cit., pp. 46~57)~

22) “Aelo] A7le] 2k ABFo A Fuo] AL WFTR= ol e, SHES] TAY =AS Y
olulz] &GrP = H71ol thelA: Nicola Lacey(Fdwl <), =715 E - A4 dzlo} 35
7}25(QA): State Punishment), (ZFFAPER A7, 2013), 216%.,
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1959149] Causation in the Lawo)|x] 3tES}L @ -dgo] Al HAS AHZA QoF
ShA Theah 2ok @ WAMIH Q) BAj0] ATEA UeLe Holw T3] Aol
Yo 270|ch(EL ofuli, NESS 2710[ch )2 @ Tgick 9lo] Bael &
22 otk welol, ol AZle] ho] e 275 o] FelemRE Yoluid,

23) GuPFAPHA Ao g MAR= FQ 8ol liability2} responsibilityo]t}h. dutz o 2 liability
= yae] A5 9 Aole] ulade elnlsh Adelth. @ Alar} WA A9 ze
7] 3019l slzke] £ Aol 2A% Aoz, WAL WA A5 PgiAe] A9l
= g Kool HlEBE RFolok F SImlFTF (@A 2004, 12. 16. 200387H2)ea & o
A @A)l 77k Aol ek Zohy “e AL o] ek Rol ulely Axo] Agw
opela & wo] Aol JNE: liabilityol] 7}7k2 Zlolc} ¥HH responsibility= $-2] d¥ A|9=%
WAl AlozelA FAEL s A 22 AJEH)Y Jidelth

24) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), pp.25, 161-169

25) H.L.A. Hart and Tony Honoré, Causation in the Law (2nd ed, Oxford: Clarendon Press, 1985).
T WA Aelxe B2 W37t A%el, t7ie Tony Honoréd] #30-& whe Zlolth A 21
Honoré, ‘Necessary and sufficient conditions in tort law’, in David Owen (ed), Philosophical
Foundations of Tort Law (Oxford: Oxford University Press, 1995)¢} n]wgt 7.
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. FYolge 74

FHos Y5 Ik AT SAT A9l ARl FAb MPe B A
ohE Ale) BAolck #lg £7] sl lelA AT vkl A, F Qlat
WAS astct 3 Welo] Qs 7R R85t 259 47k 9l vl

& EARRG AL de—FAE B Sof Fth o] a7 Wz vz B9
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1%—&540101: ek O}EOH e
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27 @ FE H3f Aele] Y] E=
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e 919 S © Ao F8S) AYE A e A S AT A
M) AE Tk A 71F 0R weiEntn di

26) Robert S. Summers, “Reviewed Work: Punishment and Responsibility by H.L.A. Hart,” The
University of Toronto Law Journal, Vol. 19, No. 4 (Autumn, 1969), pp. 644

27) 5 H(common law)ollx] H=E7} At Lukd o2 Ho|(mens rea)et HE3Y S (actus reus)
7} B FEskelol Aydtial Bkt WHE 9= Rl SRk A9E dRsr o4
£ A &2 A, S B UL it BiE-e Hejel HAYY] BT vEsfol WAt A9
B AEE, B WHxE HEseuto 2w Agd 5 gict

28) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), pp.217-218
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4, "@Hn}t =l o XA el AChI|
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FHIARRA SIES] A 942 SHF0 9l A Y(AAR ) o] HAE A

29) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), p.217

30) 1A, AST A5E Zu WA AR, " A8 Bl A5} e
(VDu, (B2BARBATL, 2016), 3225, 58] 215 598). o] =elolal WAdolaks 2ol
“QA B2e BAeb] 98 el webd 1 lde B 14 Has grhE Yse
(Hilgendorf)e] A& <183t “BlQle] AF3l2 ol o3t AiEolmg AS AFLA|
o= Ao FEA R ERjl0 o8 AAEne ZE AR 2he] ek 1 Ztel| sy
2R MG A& 5 JUrhs HE g e A 321~322%, Tt 7Yste FHe
Bl thet vt BA=R 7] uEe “=yy Hdg o] HaiMe Aed 2HES uiE
Sl o] Itk Aozt REAT ofe) 52 olslo] A&H AHE AT obe) WFE
7182 3 WE & e TEH7AE daeh, weba Jid zte] AjleEs Ad F
Atk deg =& g2 A, 327%.
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31) GrRle et 2] ARIFE F IR TSI Jlon, O F A2 Al AIgdE
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B 7452 & 5 ow, veEd e Walel £t EAla e Aol

33) ‘Homicide Act 1957’2 1957d0]| o] A7} Hbo} wbEE ARlo) &l Wolgl= ojn|o|t}.
JEA= e ol HE ol 9 At e FHe Aeh

34) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), p.227

35) negligences= EjWF3] 3t 95 on]shi= Ao 2A, 2z Wdo] wa it} 12} recklessness
M| EAE el u, $2] FEd 33 22 idolel] Hoks, 13l tigk 2ol EAfst
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36) 9] “ssription”oJeh= dolis A WA= Aol ol 24 Al Aol 4]
 Zolck. Ak BE Akl 22 9AR] $Ae] fdd B0, sl el Aelade
AL BALRHA et FEYT (E Y, Ae B«l ol HFol Sl AS oP1Aeh); =
, el B el B AE el tigh AS AdlA #AEAIXITE REF pre-Austin 2318 9] F4]
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1 91814 ARg-He FAY Aol :Lﬂifﬂ o182 vt AedE Faehs Al tigk A%
§].8]—‘: _,OE! Al BAE o]F oA &S Zo|t}. Michael S. Moore, Causation and
Responsibility: An Essay in Law, Morals, and Metaphysics, (Oxford University Press, 2010), p.90

37) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University

Press, 2008), p.6
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38) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), p. 3-4

39) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), p.180

40) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), p. 181

41) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), p. 9
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42) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), pp. 209, 235

43) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), p. 128, 134

44) golrle “SEZRAE Fio Uty AYst ERE VRHoR FEFoA Ao A
. Nicola Lacey(34%) o)), F=/18ue- 424 )2} 254 7}2,(2A): State Punishment)
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45) & 3= John Gardner, “Introduction”, in Punishment and Responsibility — Essays in the Philosophy
of Law, (Oxford University Press, 2008), 3. THE MISSING LINK %= o]&2u} ‘&3 o]&2’ 082
Qs) stEe] FE o]2o] HIHow HEetA Erke HES e AL rleve £
ol2o] T B a4te] FHHoR &3 davt vk Fg 2L F, xxxi.

46) H.L.A. Hart: Punishment and Responsibility — Essays in the Philosophy of Law (Oxford; Clarendon

Press, 1968), pp.3,6 JF*%.

47) ol 3t E2olAlE Fo] “EF o|270] 9lrta gtk Nicola Lacey(Fadwl o), '=714
HE- XA delo} 35 7R (YAl: State Punishment), (SH5EAPIA AT, 2013), 85%.
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H.L.A. Hart's Methodology of Criminal Law :
In the Perspective of General Justifying Aim and Rule of Law

Kim, Dae-keun*

As a legalist and analyst, H.L.A.Hart’s philosophy of law is widely known
through his early work, The Concept of Law. However, as a legalist and analyst,
Hart’s criminal law and theory has not been studied unexpectedly either.

As a criminal scholar, Hart is the first scholar of the English legal system who
systematically suggested that the philosophical theme of ‘causation’ is an important
issue of law. At the same time, Hart tried to present the meaning and scope of
individual responsibility through discussion of a series of responsibilities and the
legitimacy and limitations of state punishment through it. The concept of ‘causation’
and ‘responsibility’, two concepts that Hart observes, is a major method of
recognizing his criminal law and legal theory.

The main concern of the Hart Criminal Law Methodology is to find out the
legitimacy and limitations of ascription of responsibility through the theoretical
reflection on therefore to explore the limits and legitimacy of attribution. And the
interest in the limit and legitimacy of ascription is ultimately the task of pursuing
the legitimacy and limitations of liberal criminal law within the rule of law.

On the other hand, Hart tried to establish the premise of the possibility of
functional punishment by clearly distinguishing between a general justifying aim as
a purpose of punishment and the distribution of punishment. To Hart, punishment
is not a retaliation that can be described as a revenge, but a utilitarian one that

can prevent future total illegal activities. of course, consistent application of his

* Jurisprudence, Ph.D. Research Fellow
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utilitarian punishment ideals may lead to embarrassing results in some cases. Today,
the fundamental purpose of all (criminal) trials is to find the substantive truth and
to realize the justice through the application of the corresponding law. Therefore,
by preventing future total illegal acts, If it can be secured, it is a realistic
consideration that a sacrifice inevitable is necessary.

Furthermore, Hart emphasized subjective factors in criminal law, criticizing
illegalism as a result of finding justification for punishment in bad outcomes, and
emphasizing the significance of freedom in which an individual can judge and act
on his own initiative. Theories are presented. The purpose of this article is to clarify
the legitimacy and limitations of the punishment by clearly emphasizing the
philosophical possibilities of responsibilities early in the law through the
philosophical analysis of causation, It is necessary to reflect on Hart criminal legal

theory as an important legal theory in rule of law today.

% Keyword: H.L.A. Hart, concept of law, conceptual analysis, methodology of
law, methodology of criminal law, punishment and responsibility,
causation, liability, responsibility, ascription, legitimacy of punishment,
retribution, utilitarianism, general justifying aim, prevention, distribution
of punishment, mens rea, doctrine of double-effect, morality of

punishment, rule of law
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Requisites for the Establishment of Aiding and Abetting by
Omission : Focused on Precedents in Japan

Kim, Jan-di*

Criminal law, the law on crime and punishment performs an important function
to preserve people's benefit and protection of the law. And yet, since a powerful
means is used as a means of performing this function, that is, the punishment for
the restriction or deprivation of the life and freedom of criminals, it is necessary
to pay close attention to the judgment and interpretation of the establishment of
crime and punishment, and there remains a task to control the expansion and
arbitrary exercise of the state punishment right. What is a problem in this light is
‘aiding and abetting by omission.” The type of crime, the crime of omission itself
is an exception, and moreover, the establishment of a crime and standard for
judgment are problematic, concerning the aiding and abetting of the principal
offender’s action by omission.

Like in South Korea, in Japan, too, as domestic violence such as child abuse and
spousal abuse became a serious social problem, noteworthy precedents appeared on
the criminal responsibility of the guardians who looked on child abuse, and the
contents of the obligation of a commission, and the causal relationship between the
obligation of a commission and the prevention of consequence became issues. In
the precedents, there were different judgment between the original trial and the
appellate trial, and the Sapporo High Court of the appellate trial clearly defined
requisites for the criminality of an accessory to a crime of aiding and abetting by

omission, which attracted attention from Japanese practitioners and academia. Thus,

* OSAKA UNIVERSITY - Assistant Professor



this study investigated requisites for the establishment of aiding and abetting by
omission, comparing theories of Korea and Japan based on the precedents.

The obligation of a commission, casual relation to an act of a commission, and
the possibility, accessibility and equivalence of the fulfillment of the obligation of
a commission are required so that aiding and abetting by omission can be
established. It is judged that among them, the accessibility and equivalence of the
fulfillment of the obligation of a commission play a role in efficiently controlling
the establishment of aiding and abetting by omission, and it is necessary to prevent
the expansion of the range of the punishment of accessories to a crime of aiding

and abetting by omission by clarifying these requisites for interpretation.

+ Keyword: aiding and abetting by ommission, the obligation of a commission,

casual relation, domestic violence, child abuse

ET2 118 302 / MAKY 1 128 152 / ARSI ¢ 128 15
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Critical Review of the Act on Prevention of and Measures
against School Violence through cases of the court precedent
and objection procedure

Kim, Jeong-yeon*

Recently, school violence has increased dramatically and people have regarded
it as serious social problem. If school violence arises, school authorities hold a
school violence countermeasure committee and the student offender must be taken
measures according to the act on prevention of and measure against school violence.
Student offenders and their parents raise objections to committee’s decisions
aggressively because measures to student offenders are listed on their school record.
The objection procedure includes review, administrative appeal, and administrative
litigation. As a result, administrative appeals and administrative lawsuits have been
increasing rapidly in order to revoke dispositions related to school violence as an
objection to the school violence procedure.

In this paper, I point out the problems of the Act on prevention of and measures
against school violence through concrete cases of the court precedent and objection
procedure. The scope of the concept of school violence should be interpreted in
consideration of the whole legal system in the criminal law, but it should be judged
independently according to the purpose and intent of the school violence prevention
act. Although it is possible to prevent school violence from the description of the
school record, it is necessary to review it in view of the continuing distortions or
legal disputes. The problems of School Violence Prevention Act are that the School
Violence Countermeasures Committee be held as necessary and there are no specific

guidelines or standards on the composition of the committee. In the case of school

* Research Fellow, Korean Instituute of Criminology, Ph.D. in Law, Lawyer



violence, there is a possibility that the decision of each reviewing agency may be
inconsistent due to the two different ways of the review process. As a result, the
administrative appeal procedure is also proceeded in two different ways and the
problem continues to arise.

It is another measure to prevent school violence by properly enacting and
operating School Violence Prevention Acts that are the basis of handling school
violence cases. Therefore, it should be reflected in the school violence prevention
act by supplementing the problems pointed out in the case of actual precedent and

objection procedure.

% Keyword: school violence, the Act on Prevention of and Measures against School
Violence, cases of the court precedent and objection procedure, School

Violence Countermeasures Committee
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To What Extent The Criminal Justice System Should Be
Reshaped To Exchange Digital Evidence Completely Digitally

Kim, Eil-kwon*-Kim, Gi-bum**

This dissertation aims to investigate realities in which digital evidences are moved
from end to end of criminal justice process and introduce legal and technical
suggestions to allow digital evidence to be exchanged fully digitally at the state-wide
level. Although S. Korea has seen a big advance made in sharing information and
documentation of a criminal case electronically since the KICS system was
implemented in 2010, digital evidence is still printed out or stored onto a physical
media such as a CD and is provided to prosecutor or court physically. Such practices
may cause digital evidence and its meta-data to be lost or damaged and increase
burden of proof for integrity and chain of custody over the course of travelling
among criminal justice services. Also digital evidence stored onto a physical media
may limit availability of digital evidence due to its short life-span in terms of
evidential value. In consequence, these realities and practices deter to introduce
electronic criminal proceedings which allow case documents and relevant evidence
to be transferred totally electronically.

Thus, we may want to ask ourselves which one would be better? To revamp
inefficient realities or to fix a mirror reflecting them? It is a very clear choice. The
current criminal justice system should be reshaped to embrace a new digital evidence
exchange system called KoDEX(Korea Digital Evidence Exchange) which is an ICT
infrastructure where digital evidence can be transferred, stored, analyzed, retained,

discovered, and disposed digitally so that the KoDEX would improve reliability and

* First author: Superintendent, Uijeongbu Police station
** Corresponding author: Professor, Korean National Police University
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availability of digital evidence as well as ease of access and retrieval. The KoDEX,
also, facilitates e-discovery and enables the accused and their attorney to access
digital evidence online. Fortunately, the electronic summary court regarding driving
while intoxicated or unlicensed shows partial feasibility of electronic criminal
proceedings by replacing traditional paper-base proceedings.

For this purpose, "Promotion Of The Digitalization Of The Criminal Justice
Process Act; and other relevant laws need to be adjusted. An electronic way in
which a digital evidence is transferred throughout criminal justice process and
examined in a trial should be stipulated. And a printout or a physical media for
digital evidence can be used only in a exceptional condition.

Also, the KoDEX will be a repository for digital evidence including digitalized
documentary evidence. Consequently, regulations and supervision of administrative
and judicial regime should be emphasized to prevent misuse or abuse of stored
information on top of a new perspective on balance between objectives of criminal
justice and protection of personal information.

Hopefully, the KoDEX will become a thought-provoking suggestion and a leading

model to achieve the aim of fully digitalized criminal justice system.

% Keyword: Korea Information System of Criminal Justice(KICS), Criminal Justice
Information, Digital Evidence, Digital Evidence Exchange(Repository),
Electronic Summary Court, Electronic Criminal Proceedings, Electronic

Court
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Regarding the permission of the real-time tracking of mobile
phone location information of the Protection of
Communications Secrets Act and its legislative proposal :
Compared to Germany’s traffic data collection*

Min, Young-sung**-Park, Hee-young***

It is a question whether real-time tracking of mobile phone location information
can be allowed under Article 13 of the Protection of Communications Secrets
Act(Act No. 14071, Mar. 3, 2016)(PCSA). Criminal practice is considered to be
possible. The Constitutional Court is dealing with this issue.

In order to solve this problem, this paper attempted a comparative study with
German law. In the case of Germany, past, future and real-time location information
was allowed by revising the relevant provisions several times. In particular, the
current Criminal Procedure Act requires more stringent requirements for the
collection of real - time location information. Through this series of legislative
processes, it can be seen that allowing the collection of location information does
not necessarily mean real-time collection of location information.

Article 13 has been prescribed since the enactment in 2001. With the revision
in 2005, the location information of the mobile phone could be collected by adding
the location tracking data of communication base station. However, the substantive
requirements of Article 13 have not changed. The collection requirements and

procedures of Article 13 remain in the legal situation in the early days of Germany.

* This work was supported by the National Research Foundation of Korea Grant funded by the
korean Government (NRF-2014S1A5A2A01012247).
** Professor, School of Law, Pusan National University, PhD in Law.
*** Researcher, Max Planck Institute for Foreign and International Criminal Law, Germany, PhD

in Law.



This implies that the Constitutional problems raised at that time are still present.
Interpretation of this regulation does not seem to allow real-time tracking of
mobile phones. This is because Article 13 of PCSA excludes §6 Abs. 7. This
provision limits the duration of the communication surveillance to three months or
less. Therefore, real-time tracking of location information currently being used in
criminal practice should be prohibited because it is based on misinterpretation.
Therefore, new regulations are needed to collect real-time location information.
Real-time collection of location information is an individual sensitive personal
information, so higher requirements are needed. In the case of amendment of the
provisions, it is necessary to consider the accession of the Council of Europe's he
Convention on Cybercrime. Article 20 of the Convention on Cybercrime stipulates

the real-time collection of traffic data.

« Keyword: 2006/24/EC, Data Retention(Vorratsdatenspeicherung), traffic data
(Verkehsdaten, Communication Confirmation Data), location
information(Standortdaten), cell site investigation(Funkzellenabfrage),

Protection of Communications Secrets, information self-determination
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