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42) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), pp. 209, 235

43) H.L.A. Hart, Punishment and Responsibility - Essays in the Philosophy of Law, (Oxford University
Press, 2008), p. 128, 134
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45) & 3= John Gardner, “Introduction”, in Punishment and Responsibility — Essays in the Philosophy
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46) H.L.A. Hart: Punishment and Responsibility — Essays in the Philosophy of Law (Oxford; Clarendon

Press, 1968), pp.3,6 JF*%.
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Law, (Oxford University Press, 2008), xxx i.



SIE(H.LA. Hart)o] &= « 105

M1 9 7|AE o]|F+= 7]< A}g]sHdescriptive sociology) & 242 ekl 7y &
4(conceptual analysis) ©2410] Wakd] Zule @y olZol S8 sh=o] T
3 QL oA e HAsk o Hsk oItk ol AT e RaSe] B
Sh of & S| S} 7] 4(description) S E3] Helo] ZpHH, FAIH EAS
skelstin, 7 d ol Aele] Wa o WA ks el (Zeireld) B
of 7]eshz HHE QAe] Qlol(IZh o Bl WAL BAWSlA EH 2
He| ot e 4 9lg Aol

Wt Causation in the Lawoll ) Wixtelola] TEoA] QlukpbAle] 1A Zue
BAs= vhAl ok ARo| POl 7)d 3} Essays in Jurisprudence and Philosoph
YO0 SHES} gt (E)AEEolE Heldle] g mgoltk Sa) tholut @A
it D=t Ms 2 Aol S-S B de FEShe AS =EldeR

o] glttal k= F(Hume) o] JI15 tof AMdRA 9 QlapA|el =241 4)
AEA o] HES AlER A Qe AFFold il Zlolnks0

ol ol “si) AR S0 T T ohEE) B Suol
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52) Andrew Simester and G. R. Sullivan, Criminal Law: Theory and Doctrine (Oxford: Hart Pub.
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54) John Gardner, “Introduction”, in Punishment and Responsibility — Essays in the Philosophy of
Law, (Oxford University Press, 2008), x i v
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H.L.A. Hart's Methodology of Criminal Law :
In the Perspective of General Justifying Aim and Rule of Law

Kim, Dae-keun*

As a legalist and analyst, H.L.A.Hart’s philosophy of law is widely known
through his early work, The Concept of Law. However, as a legalist and analyst,
Hart’s criminal law and theory has not been studied unexpectedly either.

As a criminal scholar, Hart is the first scholar of the English legal system who
systematically suggested that the philosophical theme of ‘causation’ is an important
issue of law. At the same time, Hart tried to present the meaning and scope of
individual responsibility through discussion of a series of responsibilities and the
legitimacy and limitations of state punishment through it. The concept of ‘causation’
and ‘responsibility’, two concepts that Hart observes, is a major method of
recognizing his criminal law and legal theory.

The main concern of the Hart Criminal Law Methodology is to find out the
legitimacy and limitations of ascription of responsibility through the theoretical
reflection on therefore to explore the limits and legitimacy of attribution. And the
interest in the limit and legitimacy of ascription is ultimately the task of pursuing
the legitimacy and limitations of liberal criminal law within the rule of law.

On the other hand, Hart tried to establish the premise of the possibility of
functional punishment by clearly distinguishing between a general justifying aim as
a purpose of punishment and the distribution of punishment. To Hart, punishment
is not a retaliation that can be described as a revenge, but a utilitarian one that

can prevent future total illegal activities. of course, consistent application of his

* Jurisprudence, Ph.D. Research Fellow
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utilitarian punishment ideals may lead to embarrassing results in some cases. Today,
the fundamental purpose of all (criminal) trials is to find the substantive truth and
to realize the justice through the application of the corresponding law. Therefore,
by preventing future total illegal acts, If it can be secured, it is a realistic
consideration that a sacrifice inevitable is necessary.

Furthermore, Hart emphasized subjective factors in criminal law, criticizing
illegalism as a result of finding justification for punishment in bad outcomes, and
emphasizing the significance of freedom in which an individual can judge and act
on his own initiative. Theories are presented. The purpose of this article is to clarify
the legitimacy and limitations of the punishment by clearly emphasizing the
philosophical possibilities of responsibilities early in the law through the
philosophical analysis of causation, It is necessary to reflect on Hart criminal legal

theory as an important legal theory in rule of law today.

% Keyword: H.L.A. Hart, concept of law, conceptual analysis, methodology of
law, methodology of criminal law, punishment and responsibility,
causation, liability, responsibility, ascription, legitimacy of punishment,
retribution, utilitarianism, general justifying aim, prevention, distribution
of punishment, mens rea, doctrine of double-effect, morality of

punishment, rule of law
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