2018 - =)

SolA ZHA NI AAP

(&2 M3

s

A

1

APEEHIL Korean Criminological Review
M9 A1
(¢

S
o

(=X

i

~d

ol
of

Ok

. 012+

selltet
= 210ICH Lt Olefet ER4=

=3
- T

FAFRERI =

At OI22 20A1D1 =8t 0l

[e13

L

el M

=2

ol KILEXIX
ot HE2 & Mol blz4 2 201Dt K& A0l

=] Ju

q]

OIZAHIIA

[ez]
.o

= ==20IAE Railictel At

=<
180
Lil

i 240

o

SHCt. 01 <

Hot

ol

HAS O

[9) .
FARRRS=2I0F 2R=2=2101 Hioh QIAES

SEHION CH

d4 St

t2, Oleigt SE0IA SHOILIOF &

ESYe

X
o =9l9t 82,

o

=}
=]

(REFR) Ol A
bS]

W5 A}, kmk180@naver.com.

2|

=

o

At

= X

HAl

=
=)

Xt

OIAIE X+

N
AR Ui, AR, FAF

=

Ch. OIOIM &E

=0t
FAo :

X3

8




248 o SAPHMAT X29H MIS(EFE 1135, 2018 - 2)

I. S0{7lH

20817] 3k o] F SUReIAE WAL kel ukek FAAIA Ay
Aate] Bat 247t A2 odek WA AMER 23 YA el
Aoy Oi«l L s g, Wb FAYORNE QWS WS Y

w2 Q4EI gk ojels *J%‘Zi elvlz <loh @@@w o g0
A
=

2
i3
s
ol
)
ok
)
=
baes
rr
of
~
S
mE nu
=\.‘:
i)
o0
%
?ﬁi rOi‘

b PO RS L s b

e oje} 2 Rl o] R FRLE 2 = AAE ool
4 off thet == A2} Zolr] ofH7] o]
3w SaelE QAR R PArERel B Ane] Bl 4
Sh 4= Stk 712 ZAAZIe] AL ek
Apo] WAAR) )5} ofge] digt AE Y BAL REsi olg)
2 Seletel welE A9l A o

= A0S 8Ol 3 2ol SI A G sk vl
1] H-2-=(civil right movement)of A}

A 0] 1970, 80 At HLF2lZ FJALEA}
A -2t i7ﬂﬂ7l ARFAL, AR aE] QAT CFolol 7
AR Zae sk 250 AkEel 19879 Y AES
Zzoll AU 300 do] At AF7HA| = T Yol 3aLs] 4]

NoE oo

Moy
S rlo 2 m
N
T
iy
ottt
flo
(¢}
=
K1
0
E
o
Y
o
i
o
B\
o

;
£
44

=
.

o
2o
o,
18
ol
10
ol
ol
A9
£
o
&
)
)
rE
i
>~1
24
o
o

R

N
-
A

jus)
==

o
-

_L:

o &
o
2 X
o =
E i
xQ
T
)
> b

=3 9ok

SiARE WA} FAoR 28] maEs Auk Do) AR XA
& o] BAlolth o|E So, B} @A) 7 WAl WEQle] zeg
27} waErk sheebe, AAE9 °4v7} 25 v ojx)() D)ol A
2lo] AzEA] o-wum T

& gl SIS AEY 4 AT FAE AR ok 9 Al U 3

_YE

rlr

J_

=)

31_

N

£

M

e

T

ol

ek

flo

129 J_“ 0o

o o X

K3 FEZ mlO rr
o

RN



SAASOIM EHERIO| HOHEREE) 2 AT » 249

mzoll AA| FAREAE 7F TAol A AHEAT) ZA R WAL 3le=A],
HAskE FAeE 2l Al Feliek =Hal A A Sl tisiA
Fasith qhef WA} Aol FeEeiE s B9t g I7lo] dads A
71 et ‘%*°}~°ﬂ oAt =of7) o] Fol Ao ]”?_E’r = AEAE 11 A 9

e
[Uﬁ ol
12
S
_o;
N
[
)
)
-
off
2
)
o)
o
o
=)
flo
e
1o
N
o
Sl
i
1<)
o
N
o
o

)
B
.
flo

H“" H}aog £ el va Al visel AR

o r—{ﬂ

[}
M
T
oft
2

E 2 18
i
2
A
r>~ rEl
2
E
b
Y
=2

>~
==
N
—_
)

ot
o

AA717F ZsiA| AL ek W= 2z P7}
Hog= 7oz IR EC] o5 F3] Akt
< AWEAL At vl JAAPHAI R Pt
AT BAIES 2R Aolehe BATA ©S i Stk whebA] 22 nlsof|A]
= Tt AHAER B do FAMPHAIEE LA es TS fgt B
}.;Equ o]ojz]aL itk Iagow %——,Lé]-jl ]9} zhe H].ﬂrx% wmolSo oauta)
Z3}Fo] Wol(MI)S 818]aL, o]
H et AR A %94011 chokst A2k AlFstaat gtk
O]OW—E— oM = f-2luet 2dat 2] =dapgat %_“ixicd HEE R
3 vz oz BAsL, mAoAs 2 n|=oA AwExtel
J= 29 =05 At o5 Fa), IvollHE $eluel Ay gi} ool ut
LR

o
|o
ut
Ir
o
w
=
A
N
rEl
et
L‘

o (
J_

J
;
=
K

;:O

I-'N
o rr
i

ok A2

1) #l=re] FARAPEAIE ] tisk B]hd] A7 = JAE, g Aol S]] AR AV) H=o
OXIL Y} g8 Eo] 7] &4 382 Qs J“gﬂsﬂ 2 -F(mass incarceration) | 5]
2 ASEIL o). H2 vF 2ot 79 g Sarelx] A FAA 52 A AAREe R
vl HeE1 gl



250 o SAPNRAT X2o0H M1IS(EH M[1135, 2018 - &)

II. f|uz SAEROIA MEERe]| dY

AR gol7h el BAERN Fag olnlE 2 B AS 19879 AP

B S BAAGT) AR A AR AR 2R ETEA - WE
3} 2uak Aol l5kA] ohUjshit A, b Ei Ao W] ol st
T, B ARG CAE T B S T ol 2Wg BXj) wet
Ape] 5] elste] o] WSE JARE AAIStoloF B I WISk Glek o)
SRR AR AR Sl o2 915 AAtel] A2

o YA ARIER, ¥ BASE ARelE ek HAPE Z4 B 2

ol

& waglo] A% P4E 4 QEE WA T BAREEY A9TE Al et 1

AR Fo] sl AbdolA] T2le] MEelo] 4L 3185 oka FA%

AbE glo] Alee HTSHES 9 vt 27basiRtel 4%‘011 ek SaA AR
=]

AN ARz gt Hfﬂéx*“) ol 2 ﬁP e 2 *'l% ek o5 K}

Svls) AR olEE WorSal Aoleh 4 atelA A5, A BAe 4

2) ARk &9 i oldelle Aaiehs Sol= olv] ARSEIL I3 f:f_D} FEY wpe] A
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3) #A) 1993. 12. 23. 9331712

4) FA 1996. 1. 25. 9531715,
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6) U373, “rI=EH G 2date] Weloh 1 N, m=dM AT A1, 1990, 148, S| Le, A
Aol A 2 date] 937, FopPHsl, A28, 2000, 81-83%; YAF, “v|=EY Fo] HwHEx =z
T 2 £87, nEANAT A17E A2, 2002, 309-310%.



SAASOI ST KT A + 251

oM EIESIAL vl=olA & wnh W2 e 12159 d=o] diedF
(Magna Carta) & o] 719102 BT ok tfald 4394 ol 262
T “Yete] wH(the law of the land) = FRE0] &%t A3 Hi(the lawful
judgement of his cquals)’o] oa}x] T AE, FREAY £§AL v
QF=THL AISHAITED o] F 13541 tha] A4 digigolAl “Uele] wWolehs
ot “AEAtel 2J5to(by the due process of law)” =2 HFFI RIS o]=gt A1l
= 17914 A= Ulﬂ?J Y Y ASEE Foke] vl AsEH U olF

=] Adakes JEAR(Civil War) & Lol Hix]ef 1960 125 1
= 5ot 1 ofm|e} Fgo] =L obE7E HiEE "ol A AlAIIZIA] Ak
A Ryt A TlFsl 52 A=l 19873 A olA offet
A daE Agor =t Aotk

HE

Augate] TAAQ EACLH)S T o] 23 ThEAwh A 7o)
SARIA AEET Gtk ulFe] A 4wy ASRE “ ek o]
ol ofjshie AW, A E AR uEge}x] oplFink- = FAsk 9
S S
uls AuE e oju] 194]7] W AWEs £9e Esto] tiort Wels
AR AALE SSITRD whe, Sejuete] Ay A2z ARIO] ALp(RARIRD
of 22 WET Q7] Yol WHATR0] 27]0] RS AWANES FA
Aot WA AN etk shARE 1990 o]Fo] $-2] AvAeiE W
el Auaa zgdo] Ay, WAHolE AgEThL sjAstoRA v} go]
97 A gET glek

o5 Feluete] AR 232 53] FAEAIAM HHHR] HAE A

7) ol Aol G PARE Al % A=A, G PAe] AAH W AApHlS B
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8) 3], e 339

9) s, %4 =, 83

10) Y& t}&3 2t} “No person ... shall ... be deprived of life, liberty, or property without
due process of law... .” U.S. Constitution Amendment V.

11) ¥94, ool =7, 154-184%.
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17) QP38 “Hgp:ol fHT SEILERGEHD, APHSA 23214, 1987.
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19) #3A, ko] =i, 1471519,

20) =84, &

SHo l&%, 58179,

21) 29 AFEE P, G = A, AR HHEate] Zdof #ek o, nEAy T
A2578 A%, 2014.
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£l wex(Law in Action)©] THAGA A Zo|h) g Sof, #A) o)
IS WA PelBo] FEs| HEwm x|, YHAr|RES 4wl
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Ak, oS wEAel Al K] Aol tigk Qe e glek vl wAb
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VI FYAL AR HY ol2E LAAE A U RAS
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Ol=2| SFAAFE Exiel gd
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N o
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Zar Qlek 2EA] ol o Jal(Earl Warren) thijlaho] i o2 Aty

Miglo] A9l MBS Batel A SAANA) YALAReL BE 2akE

7v Qa8 A A2z Allgre] HEFole= ol2gt dEle +835 Aolzke Hlx otk Ad
I, o] =, 542-543.

23) “Law in Action’ SHE-E ulFHste] A1gHel WS HelFE F& Aotk T A2
F 22FA %}%"5} 5‘%94.% HE %Préh_’— A7l o] &4 WE T AAETE ol

Wgol AlEH EASE th] Sl ol Aol ol8A HESL = Aol

M= #E 2t Foth faF ]X], https:/law.wisc.edu/law-in-action/,
2018. 2. 22 7M.

24) Wayne Lafave et al., Criminal Procedure 57-63 (6th ed. 2017).
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searches),25) =AM A529 27| EX|FX]EH(the privilege against compelled
)

R Aoxe] WMEle] xS wRS He(the right to

=X|(the prohibition against unreasonable

self-incrimination),26
the assistance of counsel)?”) Fo] gtk

ol AHEA} | ojujE o3| olsfolr] M= vl= FAAHAILH
off digh et Aol HBasirt. vl 50719] F(States) 2 4 AY=7I=A
AHH 0T FPAPIAEE ofBA TA- 28T A7t SHe L 2 Fo| 1{
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2%0]] Baks}7] HEC|Th) A AXEEE olelat Leolg uHE Aol d
M Y WAL Folo] A SAAMALY FArEAe] LS F ATt
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25) Y& v} Zr} “The right of the people to be secure in their persons, houses, papers,

and effects, against unreasonable searches and seizures, shall not be violated, ...” U.S.
Constitution Amendment V.

26) 92 5 2t} “No person ... shall ... compelled in any criminal case to be a witness
against himself, ....” U.S. Constitution Amendment V.

27) YE& t-23} 2t} “In all criminal prosecutions, the accused shall enjoy the right to ... have
the Assistance of Counsel for his defence.” U.S. Constitution Amendment VI.

28) ololl tisiA] o3 =gho] o}, 1833 A -2 Barron v. Baltimore, 32 U.S. (7pet.)
243 (1833), ARdeA] Py 252 AR disiAel Z&dEta BAFoRA o5
g B =

29) Wayne Lafave et al.,, o] &, 609,

30) olgh F-gel gt FAIT oz e ARE, ko] =&, 2922941, 3, ¥ Alldzs
GEAAE B3 wolAlrt AAE o] F2 18680l 7t FolA BE mlFAINIES] JHEL H}
283 Haalr] 3 vHEolxl 4Rl Z3jo|rt
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oj2fgt Wy} nl= FAPEI || mX FIES =R oA AR ol
o (FAARS] 719 R AHak) 7 Fuele] BAAIGAE SR
o] gelEo] Ho A =tk o & 5o, 1961 2] Mapp v. Ohio 74 o] %
A o ol SR A} s S e ) S e
of glojzl = ol AZT % A HckR) 1966139] Miranda v.
Arizona ¥4 o]% 3= RaY7Io] ARGHM) AlZF Aol ] ejztel A ‘HF 19

Ao we el e A 9 ol A WA SR A4
91%ith33) 196314 2] Gideon v. Wainwright IHZ 0|3 = AHH L= 3 0]9]
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oh9 olejgh WSIES At AWEAEEe uwe] FAEAlA Hejak(rn
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ZH3] BATL Q7R FAREAA QRPN AR, Aot AdEm 9
712 olele] Wi Eaoleli W IR AR ol2ldt ZuSel e Al
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31) o]d ABEE deERe B =R dudhe AE o, A Adz(dTe), #4898
W AT HEETA), FATH AR A, 7N, v, el %QFHE“;) o]
Jt}. Wayne Lafave et al.,, ko] 2, 77,

32) Mapp v. Ohio, 367 US 643 (1961).

33) Miranda v. Arizona, 384 US 436 (1966).

34) Gideon v. Wainwright, 372 US 335 (1963).
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1990t oleh= mlsho] AMPHAIAELS Ae i HlEhg W gJek3s) n)st
W e e vhesta X EAel FuERe) B2E do] it
o} QARoE A5 MEET Qlrk A1) FApY ABOR I8y o] s
ol T ¥ WAL AT ] A ol Lot Mok £ SFolth DNAS
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H(equal protection of law)E FA3HA| ef30) At AR nql de|ed 281
Z 5= o3 dAS ‘ul=t YPAAPHA| =S H3(the Collapse of American
Criminal Justice)’ 2 72| 87| % 3}AtE3) FAAHA =] /A8 95t 24 z¢
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4 ARdolohA0 A 184 521 A ufo|Z Hel(Michael Brown)2 7333t
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35) AAIGE AL oloAE £EE AL

36) 9158 o} 2t} “-- No State shall make or enforce any law which shall -+ deny to any
person within its jurisdiction the equal protection of the laws.” U.S. Constitution Amendment
XVI

37) William J. Stuntz, The Collapse of American Criminal Justice (2011).

38) ols B0, Wz AN HE® WHet enbile A F #F8 HIE SRl FARPE Al
e dEE =g 7|nd wE FARPEAIE i Sile] Wtal AARE B /NS
ZAGPAN AFoll= A7} 2dQdtl. Barack Obama, The President’s Role in Advancing
Criminal Justice Reform, Harvard Law Review 130(3), 2017. ¢+, & EHE J5H 344
Supal rgRof N Aol dasta Sk wjwke W glok

39) 20153 SAo wt=w Aze] 7Y Algog [,15210] Abgslictal gt} Mapping Police
Violence, https://mappingpoliceviolence.org/2015/, 2018. 2. 22 714,

40) New York Times, “What Happened in Ferguson?”, https://www.nytimes.com/interactive/2014/
08/13/us/ferguson-missouri-town-under-siege-after-police-shooting html, 2018. 2. 22 7321,
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AL o] 7] = gk 2L &, F2(New York)A] TH3}E(Manhattan)of|A] Tyt
o WAYEE 01 A o2l 7hui(Eric Gamen)ol tigh A2eke] B ARG Ao
S78 QA BA) 170] $4) 9ke il A RlelA AR At A
Alof w2 el o2 sl g dEde] Ade® vl AEiRE 7
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& HiA IZRe 274 ofojR]7| e itk B o] ok T
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FAA gFo] it seAbe] FEAES dAtshL 3l A= A
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ol T A AL E gl AR RE A AA o yehEoe g
< SARFAL RThAD ul=ro] GARRY AR o] o|AY A 9= HusH H A2
19603t Hto2 AGe SERITEY) JA] vj=ollAs Wile 14| eheks|n
HES A 5 FF7820] gt vlgto] oaL, At WHs & AekE
At 2717F A2E A ALY AR S S7FBIAAL vk 'HE 5
AA7E HAF ARRA Q] EAIR tiFE A AlnE ek ARt A
Qs FAAPHAIE FHke] Ba&/d Ashrt ¢ = 3lal A=

FI
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41) J. David Goodman & Al Baker, Wave of Protests After Grand Jury Doesn’t Indict Officer
in Eric Garner Chokehold Case, N.Y. Times (Dec. 3, 2014),
http://www.nytimes.com/2014/12/04/nyregion/grand-jury-said-to-bring-no-charges-in-staten-islan
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Light and Shade of the Due Process and Its Implications

Kim, Myeon-ki*

The criminal justice system directly infringes on the freedom of the accused. As
a guiding principle for a criminal process, Due Process is essential to check and
monitor the abuse of governmental power. The Due Process theory, which has been
developed in the Anglo-American legal system, has greatly contributed to the
development of the Korean criminal procedure in the last half of the 20th century,
and the influence is expected to continue in the future. The importance of such a
due process theory can not be overstated. This significance, however, will be
meaningful when the rights protected by Due Process function well.

This article critically analyzes the general recognition of Due Process in Korean
criminal procedure. This points out that Due Process theory was introduced into
South Korea, through an overly positive aspect, and argues that a discussion from
a more realistic view, based on the status quo of the Due Process of United States,
should be made. To this end, this article will look at the existing problems posed
by the U.S. criminal justice system. Due Process rights are often helpless to prevent
those problems, and that law enforcement officials can easily bypass the obstacles
of the rights. This demonstrates that the strong Due Process rights of the U.S.
criminal proceedings are not, in fact, functioning well.

Finally, this article explores the implications for South Korea. First, this argues
that a balanced perception of the Due Process theory, based on an understanding
of the practical limitations of due process rights, is required. The overly positive

perception of the Due Process theory is largely attributable to the dichotomy of the

* Lecturer, Korean National Police University
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criminal justice system—the Adversary System and the Inquisitorial System—that
the Adversary System is more advanced one and suitable for the protection of
individual rights. This article points out that this prejudice should be overcome. In
addition, besides discussions on macro-level dimensions such as Due Process, this
article also claims that micro-level efforts should be accompanied to make the

criminal procedure more sophisticated one.

+ Keyword: Due Process, Anglo-American legal system, Adversary System,

Inquisitorial System.
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