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The interpretation of the concept of ‘the threat of force' in
criminal law : Especially focusing on ‘Act of sexual Intercourse
by abuse of occupational authority’

Kim, Seong-don*

The concept of the ’threat of force' in korean criminal law is defined by the
Supreme Court as a force enough to suppress the free will. This interpretation of
the Supreme Court was accepted not only in legal praxis but also in academia as
it was, and it had been in deep sleep for a long time. Recently, however, the social
sensitivity to the legal interest of sexual self-determination has been increasing along
with the enthusiasm of the ‘MeToo campaign.® In particular, sexual self-determination
requires forward-looking dogmatics that can increase the potential of the sexual
sensitivity of the criminal law itself in oder to be effective the criminal protection
of this legal interest, since the protection of sexual self-determination is vulnerable
in areas where structural power relations exist.

For this purpose, we analyzed the ‘the threat of force' concept defined by the
Supreme Court, and analyzed problems of attitude to interpret this concept and found
clues that can wake up the long-lasting sleeping of interpretation of ‘the threat of
force' concept. Next, we developed the meaning context of the structure of Acts
which include ’threat of force' concept. As a result, the concept of ’threat of force'
under criminal law was reinterpreted as a multi-layer concept which can be classified
according to strength of force as follows:

First, in the case of the crime suicide determination by ‘the threat of force', the
threat of force' is indirect means of infringement of life, which presses the opponent's
free will to infringe life. Thus, the existing interpretation of threat of force concept

here can be retained, which is interpreted as meaning the strongest force, that is,

* Prof.Dr. Sunkyunkwan University



the force enough to suppress free will. Second, the threat of force of the crime of
sexual intercourse by abuse of occupational authority. by considering the striking
difference between this sort of crime and the rape which requiring suppression of
physical activity (i.e., violence) or psychological resistance (i.e., intimidation), the
former require at the least possible force to distort the free will of the victim. Finally,
’threat of force', a means of obstruction of work that protects freedom of work at
the level of abstract dangerous criminals, can be interpreted as including the use

of the lowest class of force, a force that can confuse free will of opponent party.

+ key words: the threat of force, Crime of sexual Intercourse by abuse of

occupational authority. sexual self-determination, MeToo campaign.
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