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. Helg

SABABA(ICC) = AR TEAH ] 7FAof Whel= SoiF ol el Hd

59l zopo] AN 1 ARz AL] ARl el sl

7HLubanga) AP’ Dol el RZAMLS SRIsA] A14] Aol S5t o, o
2 AHFE 23 A Aol Al AR 2770 o] EP). FRIMIL AlA
ZJ(Nuremberg International Military Tribunal) o]zl ZA|FAA|Ze] THA| = 2o
o] o] T A SR TR FARYE = Aolth A
1 FAFAPHAT 25 2R FAPH A (International Military Tribunal for the Far
East)2 71 Ax|ef 54 5 o] dap 5ol Ad= 7o) Fejof 71zt Al Aol
A=A RL oAt 21 Aol ke ke =7k =ivoll SR A

of| A} 71221 A Aol QlojA= UiAQl Aol qlet. g UN Qb AolAlS] ] %
SRPAFA7 50 dehe Ao Ao) 7|2 AAE HE) Fal SAGAL

HA)(International Criminal Tribunal for the Former Yugoslavia) 2! 2t} <24

® E o

o

o,

APHA(International Criminal Tribunal for Rwanda)&= A1 2 LA|T<5H
o Sl ASA A Bt AolARt F|BH o zE Sy WY =AY HAL A
Sigick 9k 92 FABAAVEACOE 1 74 2 A8 5 Ao B
o AN =7 o] ool whE ool s Akl = FAlol HA
ol T3E HEA oA A0l AiwerdE 7HAAL Sl AollA SAIRAIAV S

1) Prosecutor v. Thomas Lubanga Dyilo, 1CC-01/04-01/06.

2) https://www.icc-cpi.int/Pages/cases.aspx<2019.4.18>. A1 AFF7} hE FQ Ao 2AM = ‘F
W7 Lubanga) ARVE BISSIA, 7o) A R lE(AE)ol w27} didde] B Hzxo
Aol 7Ve7K(Katanga) AFA’(Prosecutor v. Germain Katanga, 1CC-01/04-01/07), 733 EE)S]
A olo] EAE Hxo] AFzI¢l ‘#HulBemba) AF’(Prosecutor v. Jean-Pierre Bemba Gombo,
ICC-01/05-01/08), &%) th§-5o] 7]2:510] o e} ofe] vieke] B whuke Zehah vh Qi
‘AeKKenyatta) A1’ (Prosecutor v. Uhuru Muigai Kenyatta, ICC-01/09-02/11), E3}4] w37}
ool € Abloma e frajdhilol ola) §a7h gl <rhe(Al Mahdi) A (Prosecutor
v. Ahmad Al Fagi Al Mahdi, 1CC-01/12-01/15) So] 9it}. &) A4 Aekre] ALso] Q=
Ao 2= “gERFH(Ntaganda) A1’ (Prosecutor v. Bosco Ntaganda, 1CC-01/04-02/06) -]
.
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THISARNTS| ZHE

(ICC)= A9 2
wakan gl Ao Ab
ep o] thaa e
TOECEREL

il

ZHETP). TR AR
2AEE A

A

o AEAE 7 Aolet 3
S RUE

AEANS
AFAFRZ WA 21 Aol el Al71E chest
, FAFAARA(ICC) = 2018 7Y 17%_1_1;1;1 ;g
g5 o] u

Hole. a

A e AR 4 A Eoich
= Ak s, 259k Aol A A71H @xﬂlﬂﬂ 9 4% }tﬂa PARSS A
W SAGAABLICC) 9] 24 U] 7)) Hl5o] 5o IAS

a2} gk
II. ZH>&AE Y0l A0A2| ZHHZFo|el 7P R710| Hald
bSESe]
SEER T EN

1. THIGAE0 UM 2| xAH

A GAR T4 o] TgF 2ulF4(Rome Statute of the International Criminal
Court), (o]a} T=uH))e FAFAATAICC)2] il

QUE(AH)e] et &, AW Ul HepAAE TASIT ok TRuA, ASE

A, e 7 Zize] Fezld] B AFRERele BHIH 25 o
o= o WAPES) o], slel4 A s

21719] ShLFRA] OlSIEIL. sk A,

ol et o715 A4S Shrsls AoRA, ofF

7 Q= ol HarjleA gejet e

_o .
so] A)71E|3 ik HFHA
oz %‘ﬂ%
Aoz =

QoA YA A
Aol 2l Fud
et Huo*xlmw

3) RGEACT, ERASERAIPT OIRAE, EHER. 905 105 (2018), p.11.

de o

BN EE oy
= uiA

7

53
—
4) ixﬂﬁﬂA}t”(Volkerstrafrecht) T AT AR (droit international pénal)2] 7l
=}l w2} ek A Holgt WARAE 1 e} vhgol el Aolat Blo] EAl.

Al W, FNERSR oln] W0l SIEA ohel Ao, A
W2 AR el ol Ao 4, W]
PR g WeHoz 73

Aslal ge AL 77tk 29 2o Algle )| FA|Ho] AAHow

o 2SN Felel 5 B9
oA FAPETPEolR, ST o2 3

=(3IE)) 27 52
I e AA A

Hols
& Rolth,

5) "Alma 2 gx)2 Ag]o] B3+ =A|7+<K(International Covenant on Civil and Political Rights),

A5z Z=.
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ARSI =7 ) EE-2 iAo =N o AulE Aekshs Aotk lﬁtﬂ
O] FAIAQ Y82 ofgA olslie AN, 1 sz oz 4

Aol A, e o] 541 9 e el f2lo] ol HErbA] 8+E= Z2 Xl
of WaliA= Fulat =R Zpol7t = EH 20 Z=f AfariA]o] HE=A] A
s = =), Ao ekl AT wE=oll sl EE W
ARt 2P ( "HA|APHA B4 f7d(Statute of the International Court of Justice),

AB8Z AT (©)o@A FAM] AR HolEw k. Ly zokte] Wiz}
Zhzo] I HUS Fo) 2FEL Aol 2oke oftl7KL Z45k] 1 FuY
52 oRAL oAl JAL AL Aol Aokrow sold 1AL
oloA A ALIEE FH= AAALS XY= AL oflu®), 1Ao] HARY] &
2 7 Ao] Pl aFelT i AL WS glow W2 gitknullum crimen
sine lege)’ = YZo] oz} ‘Y] glo™ HZ gt nullum crimen sine iure)’ = ¢
Zlolefal FeP). oA L SAEARI A O] Aol A= 2Alo] ARFH(EE
1Ryl ZAsHA s 2] oA HFHGF, S g g4l A==
AAA7E EAR =S, AYFHAAE L50hs 2 FOIER), = W2 2]
ofl A2l Riiure)ol] ZASKH= Zlo|aL o]F AMSA] ol WA[sh= 212 Z15lof wkst
 Aol2tal HUTHO. 1 & HFHAF7E SAIIEH Y] dFREA SAEHA
THE) oL FAFAMA 9 29t SARARES 1 4244 tAollA ti |
HE FFsstL o5 AYshrlol ol=R=d( HHE) KL SAFAEA A
(Statute of the International Criminal Tribunal for the Former Yugoslavia), A2
Z YR A5z 9 T2t ZA|HAPHA f7d(Statute of the International Criminal
Tribunal for Rwanda), A2z UX] A=), T270] I FHLAS YA AA
3 212 oheka HhRcHD. Tt o] FAIGARTe] Yolil MW AT}

6) Otto Triffterer (ed.), Commentary on the Rome Statute of the Internaional Criminal Court:
Observer’s Notes, Article by Article, 1999, p.453.

7) M. Cherif Bassiouni, Introdouction to International Criminal Law, 2003, p.179 ©]a}.

8) M. Cherif Bassiouni, Introdouction to International Criminal Law, 2003, p.198 ©]3}.

9) M. Cherif Bassiouni, Introdouction to International Criminal Law, 2003, p.202.

10) M. Cherif Bassiouni, Introdouction to International Criminal Law, 2003, p.204 o]3}.

11) M. Cherif Bassiouni, Introdouction to International Criminal Law, 2003, p.213.
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APl glofA el Hewgaele) A

SAGAABEICC) Qo] HRE TN o Mo THaAL st
T g A Xﬂ,oﬂoﬂ QlojA] Fagt 7)EHo] aa_cr. =, rium& Ap2z
2%

% AL ¢ avu 247 9 %érswﬂ FA9} tﬂgﬂ 341‘101]71] %af&
AEsha ek Thal, ddsjdel exe] Tmmipd, A2z

L o) Hol(EF) olglel WA Aot z&%m
B P 14 SolE HeEL AUNL ofds] EAlR YAA 9
Th2), 1 of5io] gheto] glofAt 7k o] glofAle] kX mi FA(2l
Aol Ae 5ol A | 5 QAEd, Lolurhe My wgrele) Hajel
o] wjZolmrty WHo] Ag ofio] Wit |Ete] Fo] WelAE Aol
217]o] A gk Hojof B Ho|iL Uo7t FAFAAEHFlo] Zlo) A 7o)
A A aele] Welol Bt FARAAATS] FAo) BAAE 1 HeL H3Ho
2 wejsjor g Aolgka Rk

'5

o

2. HxIFEenol (2)F=d

TAFARH S HACGEIR)S A5 2oFo|eHd. 1 Hoj|A K A g AR
o AMge) W] Sl Aold 2] elalels =]l Aotk A|PARY
o] 9 £ &/gof wieh SAMAL] BF WA SAHE L] axFof HefA= AlAl
FO7F A8x= ok, 2o JAPHS] 7|22 Q] | HAFO](nullum crimen sine
lege)7} ‘H(AQ(ERE)) gow HF gltKnullum crimen sine iure)’ = Y207 T
A Zlolthd. 19} 2L oAl FARAEE] HAE F2 AEA Su

12) Otto Triffterer (ed.), Commentary on the Rome Statute of the Internaional Criminal Court:
Observer’s Notes, Article by Article, 1999, p.457; William A. Schabas, An Introduction to the
International Criminal Court, 2™ ed., 2004, p.95.

13) Stefan Glaser, Introduction a I'étude du droit international pénal, 1954, p.3.
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o2 sk AolA] W el e] M)l OfFt TAE YEOR S AL
ofUith. wah 19} 2 el e] MY WATO|E FolurkE Ba(H) 243
wiAlSkE Zloleh (FADTRIo] SAIRAPHC] MAGKEC] B A9
o] Webe dena YA AHE sE Syl gick dh, o
b AR Ae] HAL RORo.RA] A E I 10k 2 ZopollA WA
Bstelis Hoolw xopol ofsk FARARI] AUA WAHTH LA T
Al FREAE etk WAlEL Hel e TS g she T
S7ellA] Zoko] 4-817] SR A St Aol wabw Hojgor
S22 A A Edo] AR Supel gt A4S T 4 7] BEY Zlolck
SAPETPEO R O] SAGAE AT PAloR ZAs|E sl ok
o gaoz FAEIE Gk 4 kool o
QU=7} Sl opol] of3) WA B4 WIS WA A ok TEAbP, &
ARl &btk 5, TENPAL o tAROR S Gl WAL thAlR 72 24
0} i UN 319 49| 5o ofs) Wz whashsiole Zlolct 1eid] 1 74
2A9] PEA] WAL ofdo] mato] ek T, QL=(A)e] Wk Hi
WIZkQl Fle] TiEE FESISHAL AAH 4] 1 pA A} S =
AL AR AR, ool wahe “qizkel Fule] of
A8 Watel IRt 22e] AR GEAL ol 2] et “Aue] W
SPE wsheE( TRuNEE, AR AR, T sjA] T BEAozs w9
SAGAPE R ot el ZA=o} Q71 SAe o8] HES Asta gt
= ujgto] Fajrick T1of e nlghe AW o] TANE ZAITTE AANE
“AZolt A AREA EL WA i AWO] ARA P AL
O TR sk Qrk 19 e adl FABAATAICC)) A WHE
Eao] WA RNE PEste $03 7|E0] Bl 1 ojurt- 1 PAe |
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14) Stefan Glaser, Introduction a I'étude du droit international pénal, 1954, p.8 ©]3}.
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A YR 280l B3t EAZEAC THE O A2 A(Elements of Crimes), 15( "=
uhpd, A9 Bl offt mAelw Bpsi - S8 WS gl Aol

xofo] MATHAAS Brk o W] sk AnatshE 4% BAH 29l
el ojde] Al 8k o ZdE7] 95 Aojch ubie] Weh, zoto] A
2ol ZAoA2] o] UXE Lofy] SN Yo RE MaTRa
7o) Werg A AR AR ) gleAE ezt SAe] 94
2 EAsks SAFAM Ol Bl 2oFe] P o EAsh: = AlFAM ] I o
He HHY S ok b gEks] & 4 Qe oA HeHAETYE
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o
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e
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1
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AH-E% Az 1401 4ol ekt 497 e el Vool asiin

"mulp, ASZ7} sk Qi FAGATRACC)S] B W shed]
epyao] FO(ER)O] BHAE T A FA BEES B 23 A G
S Gt o T | PYESE S QT s T | PRESES R R
o Aol Aelslm Aol et pak WAke] 2ol AsA Fof Aol e
BHAS WA AAUKHE) =oAL, ASE ARED. 3 5 12de]
ATEE 20109 S7icke] gl Kampala)olq AR © molid, =]

15) International Criminal Court, Elements of Crimes, UN. Doc. PCNICC/2000/1/Add.2 (2000).
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(Review Conference of the Rome Statute)’ o4 2 z]o] Hol(ExH)el Tkl
ko] z 7ol Ttk Fel(o]2ut Zhue} ho)(Kampala Compromise))7} o] 014
A0 W3t A+ (Amendment to the Rome Statute of the International
Criminal Court on the Crime of Aggression, articles 8bis, 15bis and 15ter, 11
June 2010)0] Ae}=|Q1a116), 20173 120 7H2H A162} A FAAHA(CC)
A oF=Z3](Assembly of States Parties)= 2018 7< 17dHE ZA|FARA|TA
ACC)7} efi=o] disf s sk e AAAUH.
2ot AR Al AHAE Y] ARl Be A
yor Hoshal qltk of7jofA Uah= Mok "2unta,  AlBzo2 A2
Foll W=, ‘=7 E=e] 4, YRR B AAE S dis) Fele A
AL UN &3] of5ivtes 7|k jiA o= FeS Ak As U3tk 19}
22 AHE Y NES A wlH L SARAMAY 9 SE SAAR A e we
el “Hato] iRt 2of] A= sk A=A, I7ke] H=RelE A
A& sk Zolok Rd MEryele] Aol(E®) W 1ok -2 W F o] waf AR
e A= N1 W] ol WA= SAMN SR Halje] Zpol7) EARITh AeF
ol gigt et ks tiAlR WA =7F e TR ANAIsEAY
AEe A AR W) el 58] 1 A=A FAMYS FFFH A0RA
(jus ad bellum), FjsA} Fofl WAt ol af 1] 3 Ml%l% 2 A
Gus in bello)zh= FHEL,. S4, WP Fte] YR2A WSYNE A
A A e A, FHE wHol A Hepie] Baol OMWHM )
Sle] Bl gl HelM 11 Aol Agle] Aol ofs EE RS AW
ahA) QhTiTL B 2 Qltk. 2, WPy e) MA) H Wl 2] e o)

16) 1 733}ol] 34+ Claus KreB & Leonie von Holtzendorff, ‘The Kampala Compromise on
the Crime of Aggression’, in: Journal of International Criminal Justice, Vol.8 (2010), p.1183
o]s}.

17) oo #3|A= Claus KreB, ‘On the Activation of ICC Jurisdiction over the Crime of
Aggression’, in: Journal of International Criminal Justice, Vol.16 (2018), p.1 ©]3}.

18) dlAY a2 ZATAPEA 3173 (Nuremberg Charter (of the International Military Tribunal)),
(1945) A6z ‘Hatol Wl 22 FekdA w= TAxt 55 9ulsl= HA o] Ag-Zu]-7)
Al e A 5o AR
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A AstE dub A, 7h of & ko] ol Wollq 1 Wke] &
Ak oﬂ 8 o)l FeaA 2 2k Relatel] BAsks WBF Ans
e Aolejeke Ayl YA e oY 53] BA|R 9]
HI(FR) =714 220 o3k SIHE Feeiike e F e RHA et
oIt o=, FEifR= A/l WH, 53] 1 ‘A=AF o] #F|(leadership
crime) 24 /Y sh= AMH], Tl ot ket 78 a5 ZIA Y] AR
A - ol AERE SR wAlRle & o QAR - (=R A B Be
AR EE APAoR FAISkL AAT 4= Q= A9l = AP "=,
A2 ANFHE k= Zlo] HI=A] GolshAl= bt 1 3 wrsiA, =7t
A 2E WA AR S 2P AAE 5 e AR HEE
A9 S22 HY) A9fell FeliEs AL ohdzhal B I AL {3t A
A B TRl S MRS HaFl A PARE o= ArEe
FAZE 2 g Aol B dRE eP0. T2uety, ARSE ABFeRE =7t
o] AAA &= R A Pof tist ‘ARA ZzEa}b x| 3 (effective control and
direction)’ & Z|=AHS] 7g A EA(F#) = S = A, ARHAE F
dohs Ra2A 9] A mAks et A Jligelelr|Hoke 9] W H sido]l
2Rl g = oy 2Ry Zof 22 v ARAIZE AR A g e Aol Eeks
]-Z—] LH;(] _F(_I:HFG ?5‘__]4 7—]0 X%oﬂ/;] _‘ln]—i OH/H_J AJ}]EE%O] egoixl /\H}-oﬂ %4}\
AL ERE ORkE Ve ejdde] B oA Ak
"BEuat, A8 AR HErEY] AP e HERISE kel
U=t oS BAXRI Aer & AMA &2 T4 ARl Ao & ZIA
WA= =27k ek TR=ufAL of skl le AERee] Aide] 197439
UN 3] 49| A3314520e] A sh= ZC2A, 11 27} UN i RA o o2
stog M) of o] wako]l s 1 Ao AA = = A 0]efe WHE
ez A4 4= =S skl Sl Aol HiFolld, 2oty o oSt

o b 4> rg:

1:/\] H%X—l

19) 71, IAPARHE, 2017, p.730.

20) Gerhard Werle, Principles of International Criminal Law, 2005, p.397 o]3} #=.

21) United Nations General Assembly Resolution 3314 (XXIX), 14 December 1974, UN Doc.
A/RES/29/3314.
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4. BEHFIMHO| EX|(KZH)
SAGARTEAACC) 9] QRN THES Adelel T, 1 o WAZ
Y A= AHLORA AU A= AolTh TR, ARSE AR W A2,

Al S 58 A iR S T Be A FAYHDYe] Al
B T OR O 27 hEA ghon, Wele T o sk 9ol Wel

ok

o] Aol T FAHL AT QLA ke FThete] BAAE BEAel Alo] o
ujE o7 Bl A Tl AolT). gk, Helo) BArugle] Tt 4L A
Mol 7Pl kS mIXA| RetH TEREY, ARSE AW, B =
nhL £ 27hele] ERe) Bt Bel/lES AlFehs AL oEsta 9lx) oo
m, T MRS A Aelo] S B7ke] Belo] IAGAIAICC) o]9je] A
Aol BAZ F Aol Aole] FAAele] Bk 2] YFHE AS WA

A sh= Flolek
"mElY, & gARele] A&HE Ajele] WATeldeE Susksta gk

22) 71, SAIFAPE, 2017, p.733. 53k, Kai Ambos, ‘The Crime of Aggression After Kampala’,
in: German Yearbook of Intematlonal Law, Vol.53 (2010), pp.481 o]s}.

23) Otto Triffterer (ed.), Commentary on the Rome Statute of the Internaional Criminal Court:
Observer’s Notes, Article by Article, 1999, p.477 ©]3}; William A. Schabas, An Introduction
to the International Criminal Court, 2" ed., 2004, p.101.



THSEARNTS] ZHIEa 2| o 11

A TRENPE ARSZE ARE (), AR (HEFEIIAEe) FE ol
£ otk T Rl AR @ 3E AL WS AW 2
o] W0l Gl A9 SO FARRLS £7] S8 BE oAb Wl ), W)
Mgl T FEA B FEROIS] £ Bl Salo] Folgh A o] uiE
WE Wele] Wil BAL A AW b, afol ogt ol wshA
FERS SYH WHAFOD AL W) FAZAIE BAIA ke
olze o] Aol et FEAT EE FEROIe o] AT A
Aoleka Woped), a4lo] WEAoR WIS Ash gl A ool A
SHArel A Rk BsiA) o5 Aol NAEYTRY. W) S FARAA
Ul 2obch AGAPE L WY Ase] Tt 2EAT B FFwOo] 7] 2He
ABGAE WHAA FEUHAoint criminal enterprise)' o] WS A|AI
9. HE) §3 FAGAAREE T et AT SE AU
2 oleka BoP=Eps), 28] B Ao] FAM s|AT e B 2l
X} Bio] 1 AW ejelo] AUA Hglel HXE A opdAlel Tt ©
B2 o3 ot girkar Az
=up7KLubanga) AHA'el cigt Aol W] T 7haskessential) 7]
o2 W S PO AosHe <] ulcontrol o] E>0] A EEULRY. <
SIx|uol 2>L () FE Ux|(Nazi) AA stoll o] Heygle] wa) 1 A|wrt
Soll7l Aozl A0S £7] 98] IE ACRA), L F of2u} 2|

D

oflt
rurc>
rO
N
o
r°"

24) Gerhard Werle, Principles of International Criminal Law, 2005, p.8 o3} %=,

25) Gerhard Werle, Principles of International Criminal Law, 2005, p.121 o|a}. ‘&% 2|4 ¥ (joint
criminal enterprise)’ ¢} 2] AZ ol B vAT, ICTY flo] o) &3¥ JCEo|22] HA
A7, MEE, #2338 A3E (2016), p.308 ©]3}

26) Tadi¢ Appeal Judgement, para. 195 ©|3}; Krnojelac Appeal Judgement, para. 83 o]3}.

27) Jens David Ohlin, ‘Three Conceptual Problems with the Doctrine of Joint Criminal Enterprise’,
in: Journal of International Criminal Justice, vol.5 (2007), p.85 ©]3}.

28) The Prosecutor v. Thomas Lubanga Dyilo, Judgement on the appeal of Mr Thomas Lubanga
Dyilo against his conviction, ICC-01/04-01/06 A 5, 01 December 2014, para. 469.

29) Claus Roxin, ‘Straftaten im Rahmen organisatorischer Machtapparate’, in: Goltdammer’s Archiv
fiir Strafrecht, 1963, p.193 ©]&}. 3} Claus Roxin, Titerschaft und Tatherrschaft, 2006, p.242
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(Organisationsherrschaft)’©] Welo]l 27/a)4 719 5o ofat 224 o= =
SE|5 9l Abmlolth 2A o] el EEUAA o Welol nhiztA]

=, 2AAQ HFof| Tl T vj$o] 2FA oA MS & o WA sk AL
ok 29k 2 HA FAIZARA(CO) = <PfAHjo] >S5 483 11
Zo| Al 71% AW 7ig el goleh= vl Etetal, 19k 2§
27} ARSI 2A5Re AoleRrks ol TRuNFY, AR5z A3
& @9 FHRolehs Mg AAURO. 2y T2etd, ARSR A3 (9
Belsia 0z ok 22 AbAle] ZRsat QI TeAL o Fo] EAYTIT.

.

2, “FriLubanga) ARe] e A4l AL TRuIH, o] WAHoRE
ATFIA BT Q= AU (Fole) Fwe) T, 53] 20 W2 AYe] AFS
HAR S Qriehh Bty HHe] Sl TASH TRUSEY, ARS

% A3 @] sfaloll ek <ehgiAujolE>0] 42§ 2 1o] vl 9 Agle] S
7H AgshEs Zolehd 1 B4ae mAo) 2e Aol aluct £417)
AelAnh (RN, ARSE ABF @7 AL Qe Rielgee] Aole
AR WA ST Ao 2t 747 B sk Aw APsr 4 oot
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30) The Prosecutor v. Thomas Lubanga Dyilo, Judgement on the appeal of Mr Thomas Lubanga
Dyilo against his conviction, ICC-01/04-01/06 A 5, 01 December 2014, para. 470.

31) The Prosecutor v. Thomas Lubanga Dyilo, Trial Judgement, Separate Opinion of Judge Adrian
Fulford, ICC-01/04-01/06-2842, 14 march 2012, para. 6 ©]3}.

32) Jens David Ohlin, Elies van Sliedregt & Thomas Weigend, ‘Assessing the Control-Theory’,
in: Leiden Journal of International Law, Vol.26 (2013), p.727 o]} F=%.



THFANES] SAF oA ¢ 13

UL ARSZE A3 A EH 74]% (hierarchical) -5 A|ABIAL 2L
+ Zlol2hal Helkt). 1 A2 Fxol| el ‘717 KLubanga) /\}74 oA Al

Amst, FE 2o RAe] FEHH U co-perpetration)o] 7] M
we] Sao] B3k 578l (common plan)ol GlojAle] oA 7ol Basier
T BGIER. *FrLubanga) AR ol AR W, FEHH Y
o e 1649 @AY o[RSk FEIHAHGoin conto)= FA, o

wejo] e PARET 3, WA ATAQ 847 FEA] wte PEe
R e P
S AW S AU S Sl 3PS kel T T 35
SIS ZHATRE Zlolchd. TRle] 4 Agdaks EEE T Hge 2
AN FERANF WA el B HFH <¢£>o"744 A2 5
4 ABTE AL ohuz URS| A0 Bl 3 ofE BN nig AU
RS A s ol Tl FEAANAS 71 5 QA Bk T19h Lol <ay9)
Aol 2> W] Aol Bt BIbAT 7)ol Bl FEge 29
Ao FAGEH)E TSk 20RH, FHORE T BA(EME AT gl
Aol A 8 YL B 4 A Bhe R ol FFNHAYY Ad

7 9]

FAlol, The ozE WK Wae] ZAeHA] gk
X

3 2R T AP B9 S g Aol 1 EAGEH)E Fa)

FH OIS B 4 A SH= 29 WA TEUIUAY AdL B

W b3 Qlek R C1oh 2 ojuloAle] FEASIAME e HFAo
o

2 A= =2 8ol o) = Zlo] ofue) T HEef o] ws
AeS FHsHA| R 23l0] B7kssHAl Hle

ApAlo] Fekh Aoles, o
o] ZPHBE)S B3l 2340l WAOR QAL o] ofs) QRS Aol
o 19 o, FH AL 2AX S FHEAY AF] VBB S F

AT PAOR QA AW HolH W] W] i lofe] At

33) Prosecutor v. Thomas Lubanga Dyilo, Judgement, Trial Chamber 1, ICC-01/04-01/06, 14 March
2012, para. 999.

34) Prosecutor v. Thomas Lubanga Dyilo, Decision on the Confirmation of Charges, Pre-Trial
Chamber, ICC-01/04-01/06, 29 January 2007, para. 47.
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o} w1210] WelE WESH: o] YojAlt FHax

TR, G, HH) £ FTAZARY U Zekek FAGAYRY A 7
el QA7 ES 25T Aoleka BbHrh PHMH) S VJEAoR gAY
2 Fa, FA7F BSH Ha WEeR FAREst aHe she xvsT
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35) AW FARAPEA @ Alex 2 5% TATAPEA @3 A9x A=

36) 53] 3% IAITAPEAY AlFtol] ¥ Neil Boister & Robert Cryer (ed.), The Tokyo
International Military Tribunal, 2008, p.10; Sarah Finnin & Tim McCornack, Beyond Victor’s
Justice? The Tokyo War Crimes Trial Revisited, Tokyo’s continuing relevance, 2011, p.355.
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37) Richard May & Maricke Wierda, ‘Trends in International Criminal Evidence: Nuremberg, Tokyo
The Hague, and Arusha’, in: Columbia Journal of Transnational Law, Vol.37 (1999), p.743 o]}

38) TH(E) L FAFGAPRAA L a2 =7 B3k 7FZ(Rules of Procedure and Evidence) |89
Z (el wel B8 B SIPHEE 23R M S7E AL BHA(Tadic) Al
A’ (Prosecutor v. Dusko Tadié, 1T-94-1-T)ol|A A|14] Ad=, SA] 22447} QJeold & A=A
of B% Hejel riRVIAIR, A8 IuEAEe dutor Slua e AR A Y o7t
482 F glkal Hgton, ol JAFAPEA L] Al loiM g lolA ezl &
3-84S gusly] 98] 7P a9 olax 343 Sertolgla Btk (Decision on the Defence
Motion on Hearsay, 5 Aug. 1996).

39) Prosecutor v. Jean-Pierre Bemba Gombo, Judgment on the appeals of Mr Jean-Pierre Bemba
Gombo and the Prosecutor against the decision of Trial Chamber II entitled “Decision on the
admission into evidence of materials contained in the prosecution’s list of evidence”,
ICC-01/05-01/08-1386, 3 May 2011, para. 76 ©|3}.
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40) Prosecutor v. Jean-Pierre Bemba Gombo, Judgment on the appeals of Mr Jean-Pierre Bemba
Gombo and the Prosecutor against the decision of Trial Chamber I entitled “Decision on the
admission into evidence of materials contained in the prosecution’s list of evidence”,
ICC-01/05-01/08-1386, 3 May 2011, para. 80.

41) Resolution on the Amendments to the Rules of Procedure and Evidence, ICC-ASP/12/Res.7,
adopted at the 12th plenary meeting, on 27 November 2013.
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42) Assembly of States Parties of the International Criminal Court, Working Group on Lessons
Learnt: Second report of the Court to the Assembly of States Parties, ICC-ASP/12/37/Add.1,
31 October 2013, para. 34.

43) Prosecutor v. William Samoei Ruto and Joshua Arap Sang, 1CC-01/09-01/11.

44) Prosecutor v. William Samoei Ruto and Joshua Arap Sang, Decision on Prosecution Request for
Admission of Prior Recorded Testimony, 19. August 2015, ICC-01/09-01/11, para. 144 o]3&}.

45) Prosecutor v. William Samoei Ruto and Joshua Arap Sang, Decision on Prosecution Request for
Admission of Prior Recorded Testimony, 19. August 2015, ICC-01/09-01/11, para. 41.

46) Prosecutor v. William Samoei Ruto and Joshua Arap Sang, Decision on Prosecution Request for
Admission of Prior Recorded Testimony, 19. August 2015, ICC-01/09-01/11, para. 60, 81, 111
gl 128.
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47) Prosecutor v. William Samoei Ruto and Joshua Arap Sang, Decision on Prosecution Request for
Admission of Prior Recorded Testimony, 19. August 2015, ICC-01/09-01/11, para. 65 ©]3},
85 o3}, 115 o3} & 132 |3}

48) AAT2AZA 1998. 9. 30. 9731n}51 F=.

49) Michele Caianiello, ‘Law of Evidence at the International Criminal Court: Blending Accusatorial
and Inquisitorial Models’, in: North Carolina Journal of International Law and Commercial
Regulation, Vol.36 (2011), p.315.



20 « SAPEAMAT K30 M2E(EH 1185, 2019 - O=)

AL opdxel Tst AEst Wastrh Koy,

AR 1L 75 FEE| HIIE] SlslAE oaRE o] e wst 1
2148 Ssls Ao| BrhAsith AAMBAICO) ] ST} Pls)A
o XHEole EAIES UN ebdmgolasiele] Ptk UN ebdnato|xsls

A A7) Aol et Walol it 91 Sl diEt 212 Agshs A

o] ZABAABAACC) 9] 24} Ux] 4237} 230 Tfst Falrh Ee goiz o]2
AR A4S U 4 AUk ol UNO| BEkaA715S FASH A2A, UN
R Ao|AEl0] AAE FAGAATLCC)0] 7]51r} SAAFHE AR, 5
Alo] ARG AATAICC) o] PeAE AH)7 w2o] 7)a) FEsH= UN ebdw
olAE]e] Qe Bl T Ao|7|E sith FAFAATAACC) 9| Patol L3 5
O] thRo] WA Ei Sa B4 gHo] gl Aol ol fhAw
UN ebdmgolalsle] ghalabato] Zake A HollA M, T19} 2he AL
AGAATL(ICC) o] B3 AL AR AR Alojold 1 Sel4de] wd

o= EAIHo] A=k

SABARIA(CC) o] o] BEA o] o] upet S welake] TAlol A
Aok W e TEElpR, o] He omsla gl itk ok ge) 1wk
o] rmuktA, of mEpAERIe] WA C)A Aok Whe WL BT sjdEolop
3 AT FABAABAICO) . HHAT 2 |2
ofstel FAlo] 1 Pk WAL QAelA] ke ASol WS WA 4= gk

A=(AsE) ol HHE 27F =l 2] 2ol =ikshs 74-9-7F A4 AL 11 Aol

o

rl

ON

_1-IJ

_\1
lo
_>;
lo
Al
)
Hl

o

50) Megan A. Fairlie, “The Abiding Problem of Witness Statements in International Criminal Trials’,
in: NYU Journal of International law and Politics, Vol.50 (2017), p.105 o]} =%
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51) The Prosecutor v. Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09.
52) Otto Triffterer (ed.), Commentary on the Rome Statute of the Internaional Criminal Court:
Observer’s Notes, Article by Article, 1999, p.919.
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53) ICC, Prosecutor v Jean-Pierre Bemba Gombo et al, ICC-01/05-01/13-1989-Red, Judgment

Pursuant to Article 74 of the Statute, 19 October 2016, para. 43.

FaolpA,) A5z WA A8z F38kaL gl o]2nl 3 F|(core-crimes) b= A4S galst

£ A2, 25 el tistk Alwe] A Gl FHekes A=A FAE sk Wzt

& 4 gk

55) 2} 22 9= o] syt Sl Ade] e st gle 2Rl Helx, BEel
Aol w2, Aok 2 stofw ARAE HF3EE staL = ZolH, l% 3 TAZAA S
2(1COe 2 fre] B gk &5 2 Aol Add + A=S ab7] g Aolnk

International Bar Association, Offences against the administration of justice and fair trial

54

=

56

=

considerations before the International Criminal Court, 2017, p.25 ©|3}.
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Issues and Challenges Facing International Criminal Justice

Kim, Seong-gyu*

The International Criminal Court (ICC) is a permanent, international criminal
court with the competence to exercise jurisdiction over those who have committed
crimes of genocide, crimes against humanity, war crimes and crimes of aggression.
Since its establishment in July of 2002, the ICC has made good strides forward
in holding the perpetrators of such crimes accountable. The ICC, however, has faced
many of the same problems early on, and faces many difficult challenges,
particularly in relation to the cooperation of states and its independence. This article
addresses some issues and challenges facing the ICC - in connection to the activation
of the ICC’s jurisdiction over the crime of aggression as of 17 July 2018 - from
the perspective of: the principle of ‘nullum crimen sine lege’ (the principle of
legality) (1I.); the scope of hearsay rule and its exceptions (III.); and the exercise
of universal jurisdiction (IV.).

The principle of ‘nullum crimen sine lege’, contained in Article 22 of the Rome
Statute of the ICC, contributes to a foreseeable legal system as it stipulates that
only actions which are prohibited by law can be deemed as criminal. The principle
acknowledges that the person under investigation or the defendant is virtually in
a weaker position in the criminal process and that the individual therefore has a
need to be protected from a misuse of powers by the judiciary. Despite this
fundamental importance, however, the principle is harder to apply and fulfil in
international criminal law than in national criminal law since international criminal
law often is more vague than national law.

The Rules of Procedure and Evidence of the ICC are silent on the exclusion

* Dr. jur., Professor at Hankuk University of Foreign Studies Law School in Seoul.
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of hearsay evidence. The ICC may rule on the admissibility of any evidence by
taking into account its probative value. Futhermore, the Assembly of States Parties
to the Rome Statute of the ICC adopted amendments to the Rules of Procedure
and Evidence on November 28, 2013, which give Trial Chambers the discretion
to admit unexamined, party-generated witness statements in lieu of live testimony.
The amendment to Rule 68 facilitates the use of prior recorded testimony in trial,
which serves purpose: To allow evidence before trial in order to reduce time in
trial. Nonetheless, the use of this evidence undermines the right of confrontation
and prevents judges from independently assessing witness credibility.

State cooperation is vital to the effective exercise of universal jurisdiction of the
ICC. The dilemma of universal jurisdiction lies in the tension between law and
politics in the pursuit of international criminal justice, for example in bringing
prosecutions, extradition and other matters of trans-border cooperation. In order to
become more efficient, some ground rules must be laid by the ICC and the parties
of the Rome Statute to ensure the full support of the states. On the other hand,
with regard to cases involving the crime of aggression, the relationship between the
ICC and the UN Security Council generates discussion and criticism. Under the UN
Charter, the Security Council has a key role to play in responding to acts of
aggression; it can be argued that the Security Council could play something of an

early warning function in the exercise of jurisdiction over this crime by the ICC.

% Keywords: International Criminal Justice, International Criminal Court (ICC),
principle of ‘nullum crimen sine lege’, hearsay rule, crimes of

aggression
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