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% FA] - v Y=FAY F(receiving or giving bribe by breach of trust), A%t

AEl(illegal solicitation), AEFA|H(the improper solicitation and
graft act), A12JA4A2] Z(the principle of good faith), Hj$Z(breach
of trust), ZH|o]E ' HA|(rebate dual punishment)
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The Criminal meaning of the Receiving or giving bribe by
breach of trust and the fllegal solicitation’

Lee Jong-soo*

The receiving or giving bribe by breach of trust was enacted with reference to
the draft criminal amendment to the Criminal Law, which Japan made to strengthen
national penalties, and there is criticism that the involvement of national penalties
in free legal relationship among the citizens is a problem. Moreover, even with the
actual statistics, since the rate of the receiving or giving bribe by breach of trust
is very small, so the question is whether it has its own meaning in Criminal law.

The Supreme Court has ruled the receiving or giving bribe by breach of trust
is a kind of private bribe, however, it cannot be regarded as a social or national
crime, based on the system of Criminal law and the intention of the legislator.

The improper solicitation and graft act, bribe to third person(Criminal Act article
130), medical service act, and etc punish similar acts of the receiving or giving bribe
by breach of trust, however, it is still meaningful in that the person performing the
work of another person violates his or her duties and sanctions for accepting money
with illegal solicitation.

The most important issue with regards to the receiving or giving bribe by breach
of trust is the meaning ang the method of interpreting ‘illegal solicitation’. The
Supreme Court has ruled for 50 years since 1968 that ‘illegal solicitation’ is
sufficient to violate the principles of good faith. There is an opinion that the case
can be judged by the type of case, so it is hard to suggest the practical criteria.

In the end, the ‘illegal solicitation’ for the receiving or giving bribe by breach

of trust can be understood that ‘a request for a person who works for another to

* Attorney at Law, Shin & Kim.



betray him to work’. And the judgment shall be based on the existence of a
contractual relationship, the form of offerings, the relationship between the parties

and the violation of relevant regulations.
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