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A Study on the breach of duty in the merger of S C & T and
C Industries*

Lee, Seung-jun**

The crime of breach of duty implies the possibility of expanding due to the
abstractness and comprehensiveness. There is also a criticism that the work of
expanding to unethical management should be stopped. However, even if we
recognize the fragmentation of the criminal law, it is necessary to protect essential
values of community and realize legitimate laws against illegality. This is because
arbitrary discrimination between legal situations should not exist. In this regard, the
directors of S C&T and C Industries should not act in violation of their duties as
the managers of each company. Despite of the strengthening of commercial law,
widespread internal transactions and mergers between affiliates that are at high risk
of conflict of interest are due to weak legal regulations or market pressure. This
was evident in this merger case. If the mechanical merger ratio regulation provided
in the Act on Capital Markets and Financial Investment Business is followed, it
is impossible to prevent systematic profit conflict transactions.

The key to judging the breach of duty is whether or not the criminal act is denied
if a merger complies with the merger standards under the Act on Capital Markets
and Financial Investment Business Act and if it complies with the provisions of
the disposal of treasury stocks under commercial law. It is thought that if the
violation of the director's fidelity obligation is serious, for example, in the view of
the purpose and content of the provisions of the Commercial Code, the purpose of

the regulation is violated. If it causes damages against the principle of capital support

* This work was supported by the Ministry of Education of the Republic of Korea and the National
Research Foundation of Korea(NRF-2017S1A5A2A02067920).
** Professor of Chungbuk National University Law School
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and impairs the fairness in terms of procedures and contents, it can be judged as
a breach of duty. In this regard, directors of S C&T applied an unfair merger ratio
to reduce the total number of new shares issued by the surviving company against
the basic principle of the capital support. As a result, passive damage occurred. In
addition, by disposing of treasury stocks in order to avoid special resolutions at the
general shareholders' meeting, the fundamentals of the decision-making principles
of the corporation were undermined. If so, the directors of the merged company

have committed breach of duty.

« key words: S C & T, C Industries, merger ratio, fiduciary duty, breach of duty
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