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=)ol digh =97t 28tk 1 Y-S TS AdES ARHo Ak ou|E T FHE
Bk ol o] Rzodtag Hite] xolE Wsl ofs) EahaL glo] Helch Al
Al BAe 2= uk2 Wzt Bedl ohdth o] Fe71e AAlRE GARY] Z1aalAt
9HS BodelEe omelA vtk 28EE o] IS FEshs AAF s HE o]
7} ik AbaEslE ol ek kA W82 uknlss, nl5o] ApHHEE o] w3k A, SEdARg A
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Hot o 9]& A8+ Schlosser, Handwoérterbuch zur deutschen Rechtsgeschichte, Bd.II, Erich
Schmidt Verlag GmBH & Co. 2004, 380 o3} FAA]&(the statute of limitation,
Verjahrungsfristen)= 9% 2% AFolA AZEeita gk mo) 2ebds) fojsols oleh
fAkE AT} dglo, 1 Fele W) 4 2493 1 AARe A9 94 18
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Aetd AAA gt B A tigolele g ek £ Jith

20) Damaska, Evidentiary barriers to conviction and two models of criminal procedure: a
comparative study, University of Pennsylvania Law Review vol.121:506(1973), 506-589.

21) olel] thek A ATRE EFV/elT, FHFH Al A5 A7, ISFAPgA AT 2005.
Hunter/Henning et al., The Trial. Principles, Process and Evidence, The Federation Press 2015,
27
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o} 2-& AL Pakes, Comparative Criminal Justice, 39 ed., William Publishing 2015. %o
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ol YA A8 AlE Baslito] wE A% AYoR A S Welel] ol4shw
= Pk ) WA A3z} 2o,

24) o5 Eo] d7 FAREETE Al A1 o]Hr} “o] hdarEle] Fa EHE FARI]
IABIA 2 e]=A = YTF’(The overriding objective of this procedural code is that criminal
cases be dealt with justly). ¥hdol] 7| H T2 JALLSH A1 2= F40A7HEAZR 11]1%101]
APERHAAT ERDI W] AT BRUT A2 AN £2)E AR 2gse) 3
B A4Er £5AA) B4 O SAH0e s o,

25) Merle/Vitu, Traité de droit criminel II, Problémes généraux de la science cn'rninelle, droit pénal
général 463. Tekal 17894 1 & 7)ad 7ol tE) ASEel RS Helovt %A
ZA(1954-9162) 28 ARFAEL Zslsla vlglol] tigk Ald FEAESE d*é%% o HsE
Bl & o 2dE BUSS HU, BALEE WALET ASRE g B9 s
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magistratusol] &J3f A7 EHHA, S A FAE] APEH 1F FAGV]e] B AT Aol
we A (Kaisergerichte) So] LR w34 2deo] Ateddtn @ & Ik
Mommsen, Rémisches Strafrecht, Duncker & Humblot 1899, 158 ©]3}.

26) Desportes/Lazerges-Consequer, Traité de procédure pénale, 4° édition 2015, 2709. % ©] A}A|3H
U-8-2 WeiB, Haft ohne Urteil. Strafprozessuale Freiheitsentziehungen im deutsch-franzosischen
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Trial and Prosecutorial Discretion:
Evaluation on Judiciary and Executive Power in Criminal Procedure

Syn Dong-yiel*

Criminal procedure is a legal service. Victim and defendant are the arch-subjects
of procedure. The state through prosecutor and police should provide them with trial
as a resolution. Legal process has radically been enlightened since 19™ century.
Nonetheless criminal experts today believe that criminal process would be an
institution for material fact finding or bringing the justice. This misconception
sometimes abuses criminal law for the social control. Modern criminal law and
procedure should equalize the power of state in favour of defendants, the civilians.
In procedure, the court has to review statements on the protocols admitted, instead
of the facts. Legal system cannot recognize the fact as it is. In our practices, there
are many misunderstandings that never conform to the law. Useless debate upon
investigational independence of police or new anti-corruption investigation is
tediously going on. Simple answer will be found if we know who is in charge of
the investigation. The ultimate power to close a case belongs only to the judge under
the law. The prosecutor and police are supportive institutions for the court as
“extended arms.” Although the prosecutor monopolizes to apply a warrant under
the Constitution, it is, however, just for preparation of trial. In the accusatorial
model, only the court has the power for opening and closing case ultimately. The
investigation pursued by prosecutor or police is pre-trial, not the judicature. It is
the executive in accordance with the mandate. The Constitution gives judicial power
to the judge. No other authority has the power. The current situation in our criminal

justice came out from historical background. The fallen Japanese Empire imported

* Professor at Department of Law and Business Hankyong National University PhD
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bureaucratic prosecutorial systems from NS Germany, the legacy of the Hitler, in
1930s. Minor wrongdoing and fine are easily settled by police or legitimate officials.
A crime must be prosecuted and trialed under the criminal procedure with respect
to the constitutional due process. Not all wrongdoings can be in the hands of

prosecutor.

++ key words: prosecutorial discretion, criminal procedure, trial-centrism, judiciary,

presecutorial reform, adversarial model, accusatorial model
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