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BESG HEEAS S i, = WERFA(practer legem) i WA
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Law Quarterly, Volume 59, Issue 4, 2010, 981~1019%, 53] 1000% =,

7) o] A& A|ZA3}= R. Streinz- Christoph Herrmann, “Missverstandener Judicial Self-restraint - oder:
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12) o3l 1998. 3. 13. A3 955117 2.

13) o9l 1970. 10. 30. A3 70=1879 2.
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olxF tiH o] ARAAIRE APHAS AlolE L7} SHA| H, olse] gt MY
o WESE MA=7MS] SRl Aed(coherence)S glofiiAl HaL, ¥de] A
ol T AV SI7I7E A 4 Uk ool Tis) Sk A7) A TRk AR
Ap7|qAIeE H=oe] FdE Zal FAE AES] AR = QlofoF 6PEF’”)E £
Sk AteRE o] ZAIE sad = }lck Al ARRAIE FokaL Al ARASe
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= ARAPeh APATe) MYl TS oAl X A0l Agoleks ofsomi Ei
Aol Ajejale] gaolel ulgtomry X487 ofsiA Hrk
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] AFHRHARE 1920~1930W) n)=2oll 4 AdE]o] 100E2] AJ7to] 52 Aotk
APHARA|] ouf= HojrlgFolel RIS #iAl=7E, EAENE Fojo} Hrpelasolrt
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Ao 28 @)l AT L Filo] & Aide A eR Atske e A
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ol dhlshs 282 AdEsial A1 FHAIE dAgstolof itk o|x ] Wt ol
O] Ao A R AfsidE APHARAIERLRS: st Mol M SEe 2st
i, ARt MAAE TP RE 7Te= Rkl & = Sl o= olsint ozt
OE ARl #e] IA= vRPR2 Blgsith s ¥ele] tUE ARAIAES
Hikes oe s okl WA geolol s om FEs|= jitk 57k WAl
ALE ARIAA Atol2] o2t SES AL 1 AAES A= FsloF sk e
A2 k19 71 Akl zl(Business Judgement Rule)20)-2 Aojal ¥ Alo|ofA]
ol AAEe] M=
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So| Wt ThE TEAL 71 4 gl e
olg Z5sjolol Btk ol ARHARA|H
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o|gfsir)2l) o] YRS AAZT YR(intersystemic principl

19) olo] sl #}A|3]= Sangdon Yi-Sung Soo Hong, “The Legal development in Korea:
juridification and proceduralization”, Law and Society in Korea, Edward Elgar Publishing
Limited, 2013, 108~ 128%.

20) 2020. 7. 3. el AL A2ESCON FR ARE viom ojw olsliAE
7IRAA] ofUatL, Fde o5 tste] Sjate] o] o]elo] Hrtal Wow AP AEE
s Aol itel £ 713t stuleks SAtel] tigte] o5 Skl Ao BX
ofujgit)”) 2 A6222 whA(“Thek, #38232]50] whE 7ol AAHY AgollE WakA] opst
o) Az

21) ojoll 3| AAM31E= ol dE, AT . AAIRE Y2 (intersystemic principle) 0 24 7
querlzlel ) Aol el A8EAE, WA, 2015 A2,

22) v|s=3k B o] ALglsl oIt A, Febbrajo-G. Harste, Law and Intersystemic Communication:
Understanding “Structural Coupling’, Ashgate Pub., 2013 Z 2.
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2 03let $ho] QLKL SR AL WAREEAL Ale] Tkl et Bk
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AR sjo] A olHe BAJSlo] ANEL FIS A RN ALBAY TR 4
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7b =i, oksHlEzier WAL TR olsAlElart world)7t AdRRTE FEA|
(Gemeinschaft)Q} A}8](Gesellschaft)S k= d|#{(M. Weber)o|| o5l E-2x|aF
2Q1 o]ejo) i} AJogelel ofgt dfAQl Felol v = ARl AleREAD
of g, 35AA WA= XA (affektuell)ol] 5291 A2 23] 7ol <]
ot =0 A&3H(Zusammengehdrigkeit)of HIERS: = WAlOITE2Y) FEAA
Aol 5SS WA AR w8k 719t onlE St mlefe] el gt
v W27 3t Qs o] ¢ e B 2L 9k 4 qlaL T Hle]
A B 4= Sl 3sAE WA WISl w2 WA S S deoR B4

T 20 AFALE R E SVEE Ao AT A k2 o] AR A
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23) M. Weber, Wirtschaft und Gesellschaft, Mohr, 1980, 21~25% o}&}] 3=
24) ol A= Aok Akel BAGINE 2ot TH7E AL ZPas] Awahel 2 Qo] e
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A A Sl Qs dlerielAe) & FEol|= skt

@ THEE FEAE AN dled] Snle] Ariet WA ou]] Az} Alole]
U A 5= Qltk o] AR SfEARe] b 339 difte A% s L)<
o2 ofulelM 27t EaL, 1 AR} AloRE sle] Aie e SVHF)= 4
ofmje] AP} Bhe ARed7o] 7hssl| miEoltk W olRt ARedE £Fstolof
Tk 71 o] ARdollM P HZ2)7F dlle#] 2lnle 2Pjehe AMdS: 5 ARAIE A
LA 712 FaAP| et o] e Aol 11 AME ARlsle] APIXE A

Wk AL WARLSEA BgelHe] el orech

ok AHEAI AR A

] AR AL SPHE)7E 1 2R APl ARliske ol dlerie
o] F&AA AP MFE = QL vldler]l LRbARI(o] ARde] M) osiA]
7F 2AlERs AEAlR] Solde: ol thE PPt AdiaEe] dled Aike A
A59] dled] 71w} v ] 27Sef et 4 gle 84on: webd ™
Ade Aol LRlA] e A2 AlA AR ke dEelke 39t Eok
ol eAete AE Aqet ol ANt SEIL ERske A9 1™l ©)°
Stk o] Polld W2 dled] Aiehe olFeR AUA ARE s S
St ¢F "ok W2 dlez] Ao AlRIA AMNE o E 7 EAske AET
d7gstofof 2tk
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i

ARl o] ofotjoie} =Fo] 2mEorly] FARE I AFE-S A Ne] AZEERE
FHI= L, AZUTFE FFY AR FHIIE gt o] TRt EAlY [E-2 TS
SA 45 she] f£3t4 Fo] Hrt. webx] wge} Axte] BAE AlFRAR st
S gAE e &4 &

25) ezt ArIEL o]Fol 1 2EF T2 2rlel thE Eo| Uidt dled Hrtel ¢S
n)zick 787)9] <efE>o] 80l AviEn W F ARES 3] 189 dede ¥ =2
Aoz =zivh wEhA 3|sllEe] JPARTEA MR s ZEe] deds AR R T3
£ 8471 Hlr} ofeltjofu BEGAL ol&d 49 WA 8 &x(intrinsic value), A7HA2 €]
2 Q2 (extrinsic value)7} ¥t}

-
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o5 flalixl= AHelel ZEol izt olsnlE e
e ARA &= l?‘r ) W‘H of Ao A Z12i3t oflEH]E e 2 vl A
‘dul(conceptual art)Q1A] ofFolet. dfshd Tdvlad Aol A2 2
250 21E ARtk 8ARA HIFo| 2o, 252 7, = ol
tlofub AP WEE 37K XWPOW AR HHA, TE SPH2)7F A
FHAAS Wohs A2 A7 7He 23shs S8t ARde] ofy7] wiZeltk
wREbA] o] ARdeflM APIE7E AdRstAl e7] Sfelire Al SiFslshalEol o §lol
ZHdnjgelofof gt -] SRRjeRaEo] idulsoluf o= 2ol tigt ok
H|5 gloh= de 57 Qlek ouje] oksn]E S APIF, 58] Mto] ofde A
oo side #hpshs Zlolal 1 BhollA oflEulES ARl FHie Bk
35“—7} oy -] ofnf] ofksn|Ee APIFsi el AdEAl(preliminary question),

= AR E= =ERoR M BAIE siEshe 2lo] ohzk APIEsiAS] Hlle-E H
Hoh= AF2 v v, = HEp]H(meta criticism)?] Zojtk o] S UNkSlS}
1 AR o7 FEdhE “ofjen]E, Hol EtP’(Art Critics become the law)dl=
AP Al Hek20) ojufe] oflsuEe: e AT BNt ozt 250 2= ok
2 7] S eAor 29 4 Qlal T golA okemE e MY deide
Aol FHIRITE oA AlRIA A} ofleA At FEStal Hekehs G YelA
e FAsHEA SAll 2Ee] dkeide FHdshe dlkemlES HollsH]H(legal art
criticism)o]gtal & 4~ QIch

@ =A, o] AR 2ol AdrlEeletal si= A1F e A7 s do] exds] HijA
g o glesd Aigried] dis/dol dlkeArd, vlolE4] ol =] A7) A
Alofut ofoltjo] T= ARYE] Appdofnt A 23 o| Ahdofh= EASIA] dolof o
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26) o] gAle] FHE clsatFe] Y ggeln Bt ol BH NN E Bt 7HE SH3
Wge] 3lstol] o SsiAlz-utEF o] HEATE *;‘Xﬁo o% AAsh= Ae I AFel Ui
ol&n]Folc). o] Hol| #3)| oldE “o& Fel HJTHAAWA", Ly, 68z, 2013,
357~384% =z
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ok &2 o7IAs w om|e] Aduis) 2 sdEs AESjek) gols, AEnY
g S s F2 nY dvies 2A et Tl AdellM ARt 7id
Uzo] o] ofe} ofAle] SHoME FA S 2l Sl Jloleh, sfRelelEe
Ndujeoleial wasieels, 1 28E BAslaL I5lo] =53¢l sHH)l <fs)
F2 P AYE W 5 ook vl=a ApIFe] AdRo] HiAlE:

. st2lzte| o™
o] ARdlolA] AP|HslAe] B3] vEpEL SHEElsREe] Aguldel ol

1. 7id0l=e] olz=dat XMEE o

Hdniee B3] 1 oled] 77t AR o B3 ofollolel gl a4 H

7). AAE AT Adniae) $5%

TR o] Ake] ] A o] e gl Zolold FShE
o7} irk =27} WSolick sxuk 27 H wheelHow fdulesEe A
iAol AzEo] d 4 ik ARURE “HzkEe <l

o e B (AR AR 13)3 FAS] o)t & Eﬂ élﬁii'z}- A

Het Aol AV, A, TRlaL RS 2 Al itk ol At

g

-

filo
Flil

27) o= 1960 dthe] A “’F , BolE, viydEalE, 19709t o] T2Enyde]Es F33t) o]
sl Hals, “rlErde] wstel = 1968‘3. Mvlee] 574 SAo2”, njZAtdT, A28
7, 2008, 149% =z

28) M| “aYS AdFor FapEe] ge g $¢(reduce the picture to a relatively
undifferentiated surface)dl= 733" (Greenberg, “The Crisis of the Easel picture”, 1948. Ji#&-&
http://mysite.pratt.edu/~morourke/common/Critical Paradigms/GreenbergCrisis.pdf)2 A|'d 2@
W] WA GRS ISR G2lolr] wlRel AdnlEst FRselo it
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M2

¢

wy o o ?11
Lot MO
fu
w1
§rs
% H
== (e}
oX oX
oﬁ FlO Zi

=
o
=
o
E‘L
©
i)
o
r
o
ﬁ
=)
Y
<
H
{
5
3.
as,
=
=3
A
©
s
mlo
QY

i
r U
()
2
DY
=)

RE e, 9 RS SRS Zo[tk29) ofsk Adn

el A2z 7id Alelel] et d(incoherence)o] A5 & 4= rk

AW ALBL orAERT B G AR, olerkEelw AARo] HX] he
=22 mgo] FAsHz Zolck

. dled oju)z|9 e gheld B3

o71M Fdulge] HA e A2kzo] 7| ffs) 9&151—‘:— FAgS Ads 7 = 9l
© M, whef 7R 4= Qlok 11 @99 ofmjef g2 ol she =50l S
et A deAP e Adulee] it die el ‘ﬂ&‘ﬂ oA shsrd
NdeflaelM= Fa e AR Ao] ofzt B1] g o= flEo] ke Eoleka
oo ghek ofFA olsfishA] gk& = (e SRR ‘B3O gle dle’old = ¢l
= 78I o] ofif® WFA e R SYRssY| miEolt: (e AP TR viEdEd

i =
ZAEH R BNsa o] ohIXuh HH Gl ol B gl 4Tt o] ZAE

¢

rl

H

o oz B3t Zolok a8EE Adu]go] o&d 2= glodd Adu|se
NEE T3] Aol g 1 ZAE ofet AMFe R shelfte g ofd Rdds
X7 1= Zlololof gt 9 RS Ulder sheld A ol BE 4= 9l

oh Hdom Selel SRA IR Aol T 1 4RI Wk Aol ohek AL

g 2 ARe] ofulugel The ofnjSe] Aol o SRR 1 e ol
2] olm|x|(image)7} SHEoll Al|E Wik g ojet welo] A, = mas
(logos)el] mhEAJRL, Aol BHzolz] olmjalz of thatel] thet ofgolut vIEER)
o 24 2ol oz (logos)o] Aol Arelick o3l AdnieE ojn|x|E A
AP QJERE ol AR AaEe] TRk “HE ) QA FE3 THsA
o @2l wick

29) T. Wirtenberger, “Criminal Damage To Art-A Criminological Study”, DePaul Law Review,
Vol. 14, Issue 1, 1964, 86%.
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o Zdivledt ool iRt AEEA Jdvle

1] o] 7Ks AL Aol ol olulNiE 71 4 Q| whe S Allo]
25} ol ule} St Fojick Tl A7) Adnlee ATAlEl) lmulgoﬂ
ok Aok Sk wiek ol ZHssk Aolth ATABLE 2ol g lol
Adnieo] Brbsstch iuise] B3 ol siEom: R H5p ok
QA2 impressionism)=: 7H|40] Hro] A} WSS W) HAS Aos
W FR0] A2k AR AR BER Edshs opAle kit ofn) slste] %
AbE AZPA HEo] oz, ATl KRRl FHele] ol Algle] Frelehe
AJPEALE: ole} 258 §3l(oil on canvasiD)o] Ajzbe] O] OFA] 4om Tl 4
Ok 2 QU] BBl B 5 Qs Ak BRI Fefske b Kote] el
zol4 ol4o] Srjsie} 7 EakAel SAAS Za Qe Aolchd F}e] ool
ol A1ZpH EEAS BEAUY Fdnle 204719 F ] AR Qo]
AR el Sl 17 olile] EYslow X|= o] & ol Fle] Ei
Al 34 gl STk M A Sl 02 # 4 gtk Advlge
dolt Phie SER et A7b TRl BNAR QFoleks A
AP S Aol Thdoll BAAMRomA o)t Bele] rd(modemity)
ol Tilgk A2 S8 Zolek 8710 ApuldAloln TidoR felel EEA-e
Trjolge] E o oplolekn B 4w ok
Tdnlse s mHuls(postmodemn art)7} BRe TEE 4% 28 97k 51X

O

30) £9 & 7 2(oil on canvas)E= LR AAHE WHEIL I ol 553 ] e W o
}\61 XHE _g_sﬂ/\];'] olg =z Hzlo].oq o]u]x]e /kg}d/\]ﬂ Bl-/\lo]\:]- o] Bl—/\loa §}7]_E 0]1:1]
A5t 340 AR o WEY WA B4 T AAgto A AbRel ARE AACR EAls
w3t o224 37l Uit EL] Al FAll(cogito)dH Asls 2o AlAIE Ads=
o} )\Lo_ J]/\Iﬁ_o]_‘]_ﬁ ;7_\147“ 4)\]§}_Q Ook)\lo]] 43]1 ;(]_/\]4 x]]y;]]ﬁsq o] ﬁgrﬂ.\:} gdE= :‘EHH]}\O

of&e] BA BAS shto] oleddt YA I 9] AEL oEe] oflztal Hie A
2] Alth(age of manifestos)E o] Fttal £}, Arthur C. Danto, After the End of Art, Princeton
University Press, 1997, 29% X%

T

31) oleld 715k BHoR AMShe ol E, Wl ol WEAL 2020, 912 obd) Fx.
) olgel 399 WEE RE Aol S ol BET Bsjel Aol Hol of 250l WS

o AlFe] HFolglae: H-E0) oo #3k Hskx] o7 19443 Z7+E M. Horkheimer- Th.
W. Adormno, Dialektik der Aufkldrung, Flscher, 1988 73'4_.
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T EIrlEe] RS olfAlE =tk Oﬂg/\w T (Danto) ] ofisAl zol| &fsh
 AduieAeld Zdivledt Eddles 72 Sle 2k WeE|H(narrative) 9] &
ololel, 1 WelE AR SR L ] 2 e Hely
Z dll<s(posthistorical art)o]gfal Wslc)33) 1Y /fdn|el ThE] A7 =34 A
FAE]e] AARARD W E B} AREA Sl oflsol ofw, 1) oA thE g
vt e Bt ik AdulaEe ANRISE Sl Ajele] o4t Alle) g
2lof] WAl F22l IHRE A 4 A o) e uieEnE o YT
AeAFE] tefe] Big giSo] vick chak 5] A telelni bl tefe)
BE v|gsia giAQl AL X|&ksk= tisk|e]E] B (counternarrative)o |tk o] tghy
el oAt} geke SISk Zlo] ohet ARHORE wal WA Zolck. o]
e E = o} Alge] WiSE o] et Qiibd Aol AU =RE S

£ o718 A Fos 7hE(Kant)7} weks vt siete] P41d ahwa “2
A gl= A A)’(Purposiveness without a purpose)33)2- zral Q17| wjFolch

2} 7iduied 2HAer 8

o] /N3] FAY P tEA o= LEAIRL HEAolrk e HAIRE U T
AF(Objet trouvé)2 Wil 2Pl Fdslels AR ‘oln] EEAE]o(Z A’ (trouvé,
vorgefunden) 2|3 FAsh= Zlolck 27} ok= V= f-2l7F €71 ool miA| v
ofu ZAFE AAY 7| Sk Aoftk 53] f27f o' s T o) ARgst
© dojet 1 el 82 H2A oo EANAR th e AX"E A itk
ol=H p2l7} 5] oh= EAEE EHSh= ofet 1 A2 FA S0l Ko FAds)
© T A4, B Yok AR AAIS] o a7l AlAShs Aol AdE 4= Sl
19174 7gellse] 244 AR &7 7/ HH. Duchamp)2- ofw] ARGRE 5% B2
7S Aol viA] ofleEel o A (fountain)oeh= o502 HABIRITE A7)

1_.

33) A. C. Danto, $J¢] #, E3| 41, 61% F=x

34) A. C. Danto, 91¢] #, Introduction Z=%.

35) 7hEe) njska Hehs A7kl ohje} WM, AFHe) BHOR M R Zuckert, “A New
Look at Kant’s Theory of Pleasure”, The Journal of Aesthetics and Art Criticism, Vol. 60,
No. 3, 2002, 245%
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2 27jeks Qlojet 11 7Fso] ARl 2ju] ofe] AAE iﬁ B0 AAY AR
24, 712 ol Qs el A4 olololl el S e Aoleh o] £

lo

e A7} of=S0ke Alo] Zx|E4] Z}O](ontologlcal dlfference)E AASk,
2 FUSIE Flohs WA O ofFofxint o] ZAEA Alole] sk @ W42 A
AAo] Tk i%ﬂUWE dzo] E 5 rks AZE Ui el Sl <fsl
ofFojx=d, @ o] Mad S ES 7S 2 I7E ARSEE A Al =
ofFolME AE 7t jlaL T HE 20 3 Sofl, Bl =7, B
aiete] A 53t 3| Hxlﬁbi oke?] ARE7Isoll gk 2ol ohet e del W
2] et SRRt HAE) v dlojlof W24 AdET: O B EAEA Aol
SIS SR A FUIR= VIS ALt FRAAS] Aoz e stk vlet
2 S AdT 4 %711 St o] wiska] I SoM TPl A7) Sule v
ojujx|ef Moz ZEErk JRHz off AsEo] Jdujso] EHHH @ 7idol 5344
olofof S @ alke] njsH MfekS 7P enl, 3 1 o)A ejuje] FE(surversion)
o] olsol o} T}

ol Adulere Stfuliut Hekd FHRAR RolAu, o)zt grele] Al

Al 5] SR 11 o)) sielckelel gl ool obeh 7 el Ea

o?,:l‘

ryln

2 EF|I2Y(F. Gonzales-Torres)2] <@gk oQ](Perfect Lovers)>2 EZHS = 7l19] A]
A7} EAloll “d2ket uiEe)7} d3; WEol| whet Algte] BEA] oA ﬂ 217] ok

oﬂ WA HES ARE AXAF| o] AT AAV A2ke AR el

T AR THEY] ool EATE Wet o], = ehgt Ao zA SAolE i
sigtc). elU7t <t dielolgk AAle] SHAl Alojck ol SHARs A
AP (two clocks) 2] olAkslo] z|ugt AoFe] AAIEslA welo At 7153t Aotk F
AA1Q] Folslolgt A7 <5 shbdo] A7k A=x3F uf o AE Z3H(preestablished
Harmony)& o|2:& 3 A1}t A7) AUsH| 2&E|o] B2 A|Z-S ez =
i} AR AL Has Z0IR30) = AJA|Q] @ HAlk= A= iAo 712t HE
NS5 AR} oA Qirkko EE] Se St o sl St T

7o) ujshe] ke AT, ofn] mish Fete: 224 Wolx £ AlAe] 2ol

36) W. Hamilton, Lectures on Metaphysics and Losic, Vol. 1, Boston, 1859, 211%:.
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ek olijle] Alebdel HiRt Fel(ERkruhE olEtEe R SEATlE Aot

uf, Al 1zHA

o] AFde] Targl SPHH)7L Ak 8%t Hm|Qt $1AE(D. Hirst)i= 1990
ddf o]% A 7idrlas tske G=27olek s 7Hg Hhom 2Rl 4o} Fof
AE 4709 fEloh EA| B2 <tofl ZEUH|S= gl o® HojA <ZejE Yuiet ofo]
(Mother and Child Divided)>2l= 0|20 =2 A5}tk EJU(Turner) AR HES o] 2

aFe] AAlRIA 22 A7) 2k S5 s s 1 ide S5 Sl
WA 4l 1 ofuxE E@RI: oeh AR = Mmoo R e & RRRE
o} & 1,106.187]519] tlolo2E 86017[1E vlo} TkE <Ale] AlEkE QJ3loi(For the
Love of God)>(2007)& AAISP|= 319t o] ZEL 2 EsFA Q] AIZH|-g0 2 A

= FokEE ake AgSeAITh T ES FEkEE 4 Solle WY SHl (e

S O SEe TR oMY vt SAES AFoe Sae SOl Al 1
oA} Ao e, A ol Foa} 1 25| AdAoR EHE ok
IR 0] BES vl w7t o] AN AN BuKen AFT 4 ok
oleiat 7dd SERoA] M Aok 2] ofuixlz, WiE} clololEEe] SR
o ZexTOR 1 oulh AR, WA ojulel ulle] WaEo R A, o)
ujo} Ble] Adulel s ofl 9 Aol R olele] LREAIE HHA]
2BE8) TRE| AT (grotesque)st HOFORE Qk ule] A PSR 7]ugh
TR, 7120] QRS S ShAA Fohes AT, a7t ozt o A
Kole] AAS sHEBIsIe] e olshE AR SHe AL Slojaeka Aolt 4|
$9| B2 oiat 22 WAso] & 4} SolAE ko Hel WA <Reld ol
s} ofolo] 7|25 o141 QIk elol ARt Kelet Zelgo] Feigs L) sl

|

S

37) G. Deleuze (3}E13+ <), 7zbe] =2, WS}, 1995, 472,

38) ol <1Z4e] SIS B vk ARoleky Yo wey), “EH|2a vske] ZAEE i
I oo, SHEU E=F, A58F, 2007, 179 203 Hx.

39) ZzE|2me) oA ojuls ol 4E, Wel ol WAL 2020, 218% F&.
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2
[*]

oldA] QR BlolgA QRF EL S T Alo]o] HAZ SRl: Thololis
RIREE R olch %89 onlut ofgo] BAS $it ZAR Wrise] & 9l
e Seiet At Sgls £ Aolo) AAS SR

[

ol
i

2. 3FEEEe| o=y T
olfgt Tdrlee] EAES MRtk o] AR sRsjelaEe idviedr?

7k 2BA9L 25250 FY

o] Ao w18l K )= vl Al AlE “SREoloplE w7iao] oLt Qi
K20 2SR olFAY 2EHAY B2 AREe] Sl vl QEA] 2489
Agdoletar AZP0gickar gtk Teu o7k YAIFOIE EEsL i e
HolE(pop art)E FYSHA| 7NdnkeS tiEsHA] gheth SEept AdvleiAl=
oA AR Jidrlee] B4, O 7ide] =3, @ sie] miske =, 3 ofnle] A
5, @ JI=EIAT19RE 2850 QleAlel wiet et 4= Qlok o] 9]arjle] 3laE =
ofwiz.

Y A AE Tolop shot] B1RE W o4t IRl ARE A4S
- ik A e 1] e W el Aol el o ol

IL
=
AR G SRE FoRhe ARl Kol M dolA B Iy 1A =%

@ 3, 7Hde] S ol AR Qlga 4 Uk SRS Bisle] A Ak 3
A& 3 AlEolR} e] 5 Awol] HEolth @ Eﬂﬂ, AP e g ke
2 skt o] ARzle] 2B Bekele] 45 ofsfurt 4u)xkilE(consumer
preference)of| Z|gF3F Aolth o] o|ERRERTI= Tt AEL] EAJS o]F= 70|

- o=

TR42) o] ZolA] BHEBIEN: WAL ofolclojelelE BskaL B7tut s niekd et

rlo

40) A4 PAY 2018, 8. 17. AL 201753965 #7, 14204 Q1&.
41) ol Wo] HAFzAA & e o] Apie] 24 AEE 145004 A& Y
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gl

< AP ofick @ A, B8telA] B AF] Fhf(metonymy)olck. 71 5
Hog 2 wAk AAFAL “TEH & ZQ2008)0lets BER AR, o]
ofmle] At A3 Aol girk W1 Bp7le] T AFE Thes TH 72w
A “Ue] A TF7(2003)0]c: o] Aol BEe 11 e 4 —A}a |
Seat dele} 29 LU Thdt AlBTake) Shiolck ofd S ]
Ot S w13 A1) oIt Aol o] Ak 39 ol A
(ambivalence)S HojZ&th TJoL}; S AR Bl = 7R 2Ho| Ao &
Agichs Zolu], 71 ofi ZlE A ol ARSI Rk 2 4 itk % gt
A3 ofle] HEe TRE Zolek At AL Adnigo] ohjolw e 4= 9)
o @ YA, SHESEke IRE|ASRhE 41 wsA) gierk ameamgel AV
ol AFOR “Up Po]zholc)'(2008)F 5 4= ik of AFo] s 38 %
Ie te i fele Q= 5 gl 7hEe 22 5 o Aol AkE =
St o] 2Eof A S 2] FhRolnt ok SRRel A2 A HollM ol Hi= Hld
FH AdE S-SRk QRbel, Al o] sjFek 22 QRE Hie] o] H= Fhieolls
dupzke] 7| Zeto] LRI, sARE TR 7] Rt AP Ve RVde WA
OP“W Fehes A= Aol obdet U o] HalE vt st Vs &
Hehth=s Aol R ATds WA Gt

olFA & wf siREejslE ofolHol SAdE AlLlslale AgulerelA Adule
o] Zhz Am|8AES 25l A Gtk APt SRRSjeEe FHe] i) ofmd
SUOR AJHo] I Fae TRl Aol digAll ]l 2R EEEAlE
ool HEAGE Bolrk dEH o siRsels MdvlsR = 5 gk

0.

o rlr

U ST Pohea o

Jejl SREsishs kel @ wﬂ el 21 ATk S 2 ol
(Pop Art)7} e 2L OME}- o goh} olTURAE A8 TSI Be
slakso] Aol 214a 2L Al A5 AR Ak Q) uhEolck @ B Tl

42) o]o| &3 L. D. DuBoff-C. O. King, Art Law, Thomson-West, 2006, 4~6% =%
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Q1 SPHE) AMle] 7l 7189 siRadE v sPHZ)olAl BAsE: 124 & &
o= Qs 11 7o) FokE(Pop Art)7} = Zk ofdt: 11 F2 2353 EATHS
IR 3PS O AR AR e gaoln) walQl S )] A7 @S 1
7F AR O™ 71E ARl FHEo] Sl Zlolal, EAIIH O] S T e R
SPHZ)oAl FE=h= Aol fshd o] EAsk= 18e BAlsE: 1=ks Athe
‘7)) Aol Han, T AR warjl st sl Zlo] ofdet (IS Tl E
et PPt sh= Zlol7] whzelt): oZke: nix| HolES] BARRIL A A= oAl
TI(R. Rauschenberg)?] 22 <x|¢X] & Fd =&9)(Erased de Kooning Drawing)>
(1953)]] A& = Uk 2hAlH 1= vis g3l divh i) = 9] =29
A At T8 o2 o I ARtk 23 Al Ak 27 AeIRke
ATl T1e7|a) AR e 2HEolul, 1 2Ee] Ay ekeA| ) Fik of
ARe] 4]l SHZ) Y Aados HAS s ek Y Ao %)
$71% slo] IS el AL WolEo A Hxo] B itk @ A,
SFES|Ep7L HolErt EHH idulstt Sshs ol SHARE ARt omlef
B2 e o Qlojof Rtk <A@l E Fg BRSPS FREFY g 2
Ho| HFAY tiemste] Attt dAA Alle] ARt A AlfHElE sl
e Holer) 7S] R TRl o] ofeh 2 RS T 4= qle s,
71 97t “agolgt 1 uly|e] E3to|cf’(A picture is a sum of its destructions)
2he AMFCR ARl A=E AE A, “Tdolst I9 BAlY] Ftoln et
B2 AVES A o= Qlofof Bt % oluf EAILHES 25 ™ SHZ)0MA
ASE: T=iEs 9arQl SHE)7E Aol tE SHZ2)7F EAlsE: 15 132
A7l Fgshs ok 11 O™ 28] PolErt | 4 QU She Ao Adshe
Zlolct.

o, Mm@zl 42

weh shEslshs AdnieE Holew ohs, o] HlEtew Al|x 4Ye Wi
A= A o ol Bl 4= fick 2sle] siEslsls E9le] Georg Basclitz, uj
o] David Salle 5& HIEE B SP150] @5l fidsis AFEHF|(neoex-
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pressionism)o]] ZAE 4= Qltk. 19801 A% 547t AsdFol= 1970714 Foi3
g FuleEely Agiee] Wsshe S50, djee] el de/dyt dAEe
olEste, A5 HAAHSL vEfERA tiSEeiollA 7hAe vl ofuix|e] sHE
(ofl: QA w2 W, WDE Sjelel] EAE HEARINE dlE 501 Salled] <&
< "S(old bottles)>(1990)0l|4 Bjete] ig/dat tiaEele] AEet oAl Ikt
ofafe] HU/d(Einheit des BewuBtseins)& 7-dske th=&(cll: At of vlel 52
AR, A=A WAsPHA dat 2915 o2tk 5 Eiw St A
Uit A9l A de ERUiaL vissel, digaela ofuixl= ARtlel viARh 24
ZQl Ide oAl SR ol Sl gad Sl AT o &
?l ohE A9 IS TEAl USR] onAle gt v ARl v AR
tie/de 53 Aok ofd miA 7|9 Ao Agolaitd dis2eh o
ARl o] Aoyt bl dRES shMR= tiAPE ofdet 1 =9 oA
(confrontation)& F3lf ZiAFe] ‘I U HGe AET 2ol ot el 5&
& ARl FE2= b, 11 o= F 7otk O 3, of- 2lgke Iiulee]
ek ZE g QgEo] Atk S ARee Tees] Afdske Zlo) ohet A1 Alde
SgAeR — miRe A, FEEolal, Q] WA T2|al v At A=
ARE ARgBle]l — BdskE dled] 7HAIE AR @ &4, A=2(neo-) 550
3 F2E offol7|= sAEk ofd Bjete] AL MM & 4 I HER
714, 5ol evjee] 7He WA o= 71, 71 dEelEwt disles tiA
AZhe 71 AR Aol itk sfFelele fFehe ATt HiSEek ouxe}
olFEEgeR Ik St ‘A E S8l Y W v TR Al 3
‘de HolErt v TI™ HollM siRsjelE AndFole| 7k vieR & 5 Atk
o SRRelelEs: SFRe] oAt ARl Sake olFal 1 g SlehiEs(el:
Ry o] FHAQl AeR IHA Qg P ST R 1, S o=t
(ergon)} w2 2 (parergon)2 d2fr(Derrida) o] ARadofla] B2 u2] sfjehs AYrt
Sk 71sollA ZFsel Sk Zlo] ofy7] wiEel, SiFejelE AxaTolR ofsfsh= H

I

43) ool As)AE F7k(Lucas)®] T EloHLucretia) LHl| thek vl2jcte] wgs st Havt
9Jar, 1 H]Fol #3 = J. Derrida (Geoff Bennington and Ian Meleod ¥ ¢J), Parergon. The
Truth in Painting, The University of Chicago Press, 1987, 54, 55%.
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2 Aol ) gReck

V. siEs|galoll chist Ab7|Ze] shad-HE-
1. ApIEle] MmEA EEX Txjo)s

B3I} Agololtt Bokert ohlelw, Ak Aol ke AFolet
B TS 1 o] FEE SRS AR ANGSHE ololdole] B 1 opgo
2 45| ofed] pE TSR favh Eck vl TR ERARIS T 27
YR ek He sphEe] FEAGeel ohd Al Fad Aol Hrk

7, welle] s

o] Aol TiEt gt clzatel] OJ5tes) AJulo] LT3 8%)k o] ARAC) A%
AAehE APIRRL S A4(13.7%) Tl TAL A1} ohjela Bk o] A
ukEl 5 7ol 2] hE A9 weeln] Tk TRk 7 A1 4 gtk 2 ol
ARESE. o] APAS] 2L A7t 381 Tdnigoleln Azl 12l Aol
ullo] gajoletel A7} ek Qe Hak ol Arjrieize] Al of
A4S HEA] dlled] 7S sk Biiel AT videkn ek, 1
BEAY TR T SpP) Sieirke AS Ueld 4 B A5 APleke dAe
2% Aolck 17] o] o] = AlbEl Asfs AR F5we Ao] ohe} o] A
o] #jgo] AHdnieelA] ohjwl sEAo] Fast slslelxlel ot ] Tte] ket

44) vtk s 3|s) Jdn|edA] AFEAFRIA| | Bl o] Hol vk, 12} opdo] A
293} ARg}o] E=A]o B3l in dubio pro reo Y-S Z-gaol FR=A7} EAE F Urk. 28]
U cgr|gold WHolgH o AT AR g EAl7E ofuaL, Rae] A, A
ol 3RS F= AA2)(Vorkenntnisse)ol] 823171 wlioll, in dubio pro reo Y& Z4-=|
et

45) 2016. 5. 19. MBNo| H:3} 2]dule] 7} 194] o4 501 Yi2 giato s oj2e zAleh At
o ofstd 73.8%7} Al7IEkaL Bokan, wieAle] S B er BARES & flrke ool 13.7%
o B3yt
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Yeps ARORA AR A9 Zoltk Z aolRe] ANSE o] AES HHY
o] F2% FBlek VB B HASKT cfekgickd ofo} ool ot
Az AVE QTS TRsAe] v ek TRIER 9 o RAAEIp} BofEl ARl
So) el EHHel 31510 A9 Aol ol AyrirgelAl 2elx ok Adet

U, 2AelRe] £ed 42

ofuf AF7|gt B3P} Fl2to] ofde A IiolAl dele Ae =H4] oFehs 9
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Artistic Freedom of Painting Production and Criminal Legal
Limits of Painting Transactions

Sangdon Yi*

The law should respect the freedom of art and the collective autonomy of artists
in the production method of painting and its legal authorizing, while it should set
limits on the transaction of artists with citizens to the minimum extent necessary
to protect civil liberty including property. If a painter has done most of the creative
expression work of painting, he is an author in the artistic sense, but the author
in legal sense may, however, be the painter who gave the concept with crude
guidelines and the expression work for a fee to him/her in the mutual agreement.
This creates an inconsistency between art and law in the definition of author, and
a categorical conflict between freedom of art and civil liberty. The conflict is, for
example, resolved by obliging the painter as legal author to notify the creative
expression work of other painters and to guarantee buyer’s right to Information in
the process of signing a contract with the buyer. This guarantor obligation is based
on the common sense or moral thinking, on the Consumer Protection Act and Fair
Trade Act. Exceptionally is no such obligation recognized for the conceptual art,
to which the painting with imaging of korean traditional gambling card couldn't
belong. The breach of this guarantor obligation causes the error of the buyer on
the value of the traded art piece, and a purchase contract at a high price with the
result, that the breacher acquires property gains, and the buyer suffers corresponding
losses. The breacher should, therefore, be regarded as having committed the fraud
in the korean criminal law. However, if the buyer already knew the expression work

of other painters, any causal relationship between deception and error couldn’t be

* Korea University School of Law, Prof. Dr.
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established. There remains the possibility of being fraud attempt. If the painter as
seller didn’t know that his act was a criminal fraud, he would have made a error
on the criminal law in the form of subsumption. The justifiable reason is not
recognized, because the error results from the self-judgement on the legality of his
conduct without seeking a professional legal advice, even though he perceived the

violation of a moral notice obligation.

% key words: freedom of art, painting with imaging of korean gambling card,

intersystemic principle, conceptual art, guarantor obligation, criminal

fraud
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