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A Study on the Criminal Law Improvement Measures
for Hate Speech

Moon, Deok Min*

The necessity of legal regulations on the hate speech, particulary criminal
sanctions, should be discussed in advance of the debate about its specific legislations.

The crime of defamation is similar to hate speech that it is a crime that can meet
the constituent elements only through languages, not through physical activities. The
crime of defamation and hate speech are clearly distinguished in terms of protection
legal interests and history. Like this, defamation and hate speech look similar in
appearance, but have different personalities. There is, therefore, no reason why we
cannot claim the regulation of hate speech just because we insist on the easing or
abolition of the punishment for defamation.

It is difficult to effectively regulate hate speech only by the punishment
regulations for defamation and insult in our criminal law. When it is desired, thus,
to criminally regulate hate speech, it is inevitable to establish a new law that
regulates hate expression as a way to do this.

Among the proposals that have been proposed by the academia and the National
Assembly on the regulation of hate speech, as regards the proposal of Congressman
Ahn Hyo-dae, there is a limitation that the discussion on the regulation of hate
speech was proposed before maturity in the community(society), which is
problematic in that not only the reason for hate but also the words defining the
behavior may violate the principle of clarity. In the case of the proposal of Rep.
Kim Bu-gyeom’s proposal, it could be pointed out that the reason for hate was

defined too broadly because the reason for hate was stipulated along with the legal

* Lecturer, Yonsei University, Ph.D. in Law.
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regulations that established the basis for the intervention of the administrative
authority.

As a result of reviewing the discussions of the academic community, no studies
were found that suggested specific legislation. In response, this study proposes to
establish a crime of hate incitement in Article 114-2 of the Korean Criminal Code
after reviewing the above discussions. The protective interest of the regulation is
set in the public peace. This is because hate inciting crimes seek to discipline acts
that harm social stability by inciting discrimination, violence, and hatred against

groups through hate speech.

¢ key words: hate speech, defamation, insult, public peace, freedom of expression,

incitement to hatred

4m
5]
e
ol
i
8
e
~
0>
~
e

D6 242 / AR - 62 242




