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T= 06\ 074 081 o9 10 11
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ol=Ql Hx zEE LM
(9 )
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05 9,042 42 124 62 821 1,919 | 3,340 162 | 2,682
06 12,657 72 107 68 971 2,483 | 6,229 73| 2,654
07 14,524 54 118 114 | 1,213 | 3,369 | 5,685 231 3,740
08 20,623 85 133 114 | 1,343 | 4940 | 7472 694 | 5,842
09 23,344 103 260 126 | 2,001 5322 | 4,792 778 | 9,962
10 22,543 83 221 156 | 1,741 5,885 | 4,487 720 | 9,250
11 26,915 103 157 308 | 1,766 | 7,830 | 3,549 243 | 12,959
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oS A Sl et tithAlel H7E 9 HA olF 19789 AREEY
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(the Judicial Improvements and Access to Justice Act)& Z1}A|Z]

1 ok

AR ARt
13) United States v. Lewis, 142 U.S. 370 (1892).

14) Arizona v. Natividad, 111 Ariz. 191, 194, 526 P.2d 730, 733 (1974) (requiring interpreter at
trial proceedings for non-English-speaking defendants).

15) Mikkelson, H., "The Court Interpreter as Guarantor of Defendant Rights"(http:/www.acebo.
com/ papers/guarantr.htm)

16) People v. Chavez, 124 Cal. App. 3d 215, 177 Cal Rptr. 306 (Cal. App. Dist.1, 1981).
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=
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A v Qlofel nl=rs) ofuh I AREEAR] ATAIAC] AREAL

17) http://www.uscourts.gov/FederalCourts/UnderstandingtheFederalCourts/DistrictCourts/
CourtInterpreters/InterpreterSkills.aspx
18) http://www.uscourts.gov/FederalCourts/UnderstandingtheFederalCourts/DistrictCourts/
CourtInterpreters/InterpreterCategories.aspx 2=

= T o= T A1 o 1 1_]_

t} 18)

e

41



ThE glo] Bofele 7 o] Welol A Ao Bl A Ttk Q1EA|Ro]
o oolz AR a1, AHE EHQl(Professionally
=

Z99l(Language skilled interpreter) & 15©

o]
-
A7 ol BlelBe T Hol £, U o] 2ol W 39 37| FA
3

ch19) Qlofdrel BeQlQA BN WA RIE Y 2lo]
2 913

£o12 o 4 glrke Sl AN 1Y FEA7Y B o b e
o] Wou] §or|eE w0

APHE o012} 2 1= A& (Court interpreter certification examination)2 -4, B
7INdez FE, A= AP 9IE8](udicial Council)ol S5kl A1¢
35 AXH B 7FsshH, o]E7F 2e|diEol e Wtk & APHE A
TR o2, BE ol A3 T ASAIEE §lth2) Aol A

A #(the Administrative Office of the U.S. Courts)7} APHES 21 A

13 Foli aeluelol Soel 1F RS
25 g B A AFazolt Bl PEAAV i FE e
@ AFFALABEAUATDE 907 ool FAHolv, Folg =7

=

o, EAo], FEo], Harjol, ARolE|ojo], Bol, ofo]e] A&,

°dF , L7 3

920], 2rejotol, 2Alofe], Ehmol, El7lo], M=l S Aol 1040l
ok 2002 Qg AREGR AFTAE) 208 V1S3 SlolER YR

19) Mathers, C. M., Sign Language Interpreters in Court: Using Best Practices, (Bloomington:
Authorhouse, 2007), p. 27.

20) Mathers, C. M., ibid, p. 27.

21) Helmerich, C., Court interpreting: The U.S. v EU a brief comparison of our realities. H.
Keijzer-Lambooy and W. J. Gsille (eds.), Aequilibrium: Instruments for lifting language
barriers in intercultural legal settings, (ITV Hogeschool, 2005), p. 186; Z%lo} - A3 - oA}
H, S AREES At 9 sjelilE] A FRE HA ARE B AR A, 705

22) Helmerich, ibid, p. 186.

23) Bromberg, J. and Jesionowski, I. Trends in court interpreter training.
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o) 2 WA ol AR A AR EAE B A 26268 7]
Stk 20 SFE £l AAFAIE B2 200 vlghole). o4 FEHO.
2 BUQIAY Y2Eol WS AL 1nE Felvlo] 55 44 grie A
S ojujait, BEI B0l PHS A 1T ATTAEL Hol7] 93 At
B ele] ez Ilo] LYHL ot FHe B, Adlole] A & &
57137} BE3)t}, o] wjiof S HFHYANE] (National Center for State Courts)7}
Ade AAE FollA D7aSFE ] £ Ha4s oM FAES =0le =

g s ofRlth?
AR|EUolk= THMNE S H2E =0T F2A AdRY 247]de AlEE
Aok 7120l EAI7E WAL 25 AlAAIES] AE Ffado] o] Rt HA oA
&S0l S| Ao AAHTHEAE AAF 3K, T

48710 o8] a)x|

o AARZFL 9ol L FASAAZ 714 & A et
APHEGRIY 5US AFeke AN PHOoR s AFAFAE LFHw
AR, W APHEAR AFEAIL 7)) F R AolshA 2uli, G4
sk Hust ABAES o] SREA ] o] 4AFS WS FY
Q) e ol Bl o] FUSH ek sHe BARE ARET o

Fal0l0] A9, SoHEERHIIRDINA WY FokEe AR 4%
(6 DS Foldh A% W) QAL B, 58, AY 5 Aaze]

_I

http://site.interpretereducationonline.com/wp-content/uploads/2010/08/Trends-in-court-interpreter-tr
aining.pdf (2010, p. 36)

24) Bromberg and Jesionowski, ibid, p. 36.

25) Mikkelson, H. and Mintz, H., Orientation workshops for interpreters of all languages: How to
strike a balance between the ideal world and reality. Carr, S., Roberts, R., Dufour, A., and
Steyn, D. (eds.), The Critical Link: Interpreters in the community, (Amsterdam: John
Benjamins, 1997), 55-63.

26) Gonzalez R. D., Vasquez, V. and Mikkelson, H. Fundamentals of court interpretations:
Theory, policy and practice. (Durham: Carolina Academic Press, 1991), p. 541-543.
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80) http://europa.eu/rapid/press-release IP-10-989 en.htm?locale=en;
http://europa.eu/rapid/press-release_IP-10-746_en.htm?locale=en

81) Jacobs, F. and White, R., The European Convention on Human Rights. (Oxford: Clarendon
Press, 1996), p. 122-123.
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82) Martinsen, B. and Rasmussen, K. W., Court interpreting in a multilingual and multicultural
Europe. (http://userpage.fu-berlin.de/elc/bulletin/8/en/martrasm.html)
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83) www.legalinttrans.info

84) Keijzer-Lambooy, H. and Gasille, W. J., Introduction. From Aeuquitas to Aequalitas to
Aequilibrium: Lifting language barriers in intercultural legal proceedings (AGIS project
JAI/2003/AGIS/048). H. Keijzer-Lambooy and W. J. Gsille (eds.), Aequilibrium. Instruments
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91) Driesen, C., The interpreter’s job: a blow-by-blow account. In Picken, C. (ed.), 7
Conference 2. Interpreters Mean Business. (London: Aslib London, 1988), pp. 105-117.

92) Jacobsen, B., Pragmatic meaning in court interpreting: An empirical study of additio-ns in
consecutively interpreted question-answer dialogues. Aarhus School of Busine-ss, Department
of English. p. 304. (7]&2 BAREY] =5, 2003)
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97) Bisgaard, O. and Martinsen, B.R., Tolkebistand i retssager. Ugeskrift for Retsveesen (the
Danish weekly law reports), no. 45, 11 November 2000, 577%:
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110) SWM Broeks v Netherlands, Communication No 172/1984. Laster, K. and Taylor, V.,
Interpreters and the Legal System. (Leichhardt: The Federation Press, 1994), p. 76.

111) Laster, K. and Taylor, V., ibid, p. 76.

112) Dietrich v R (1993) 109 ALR 385, per Mason CJ and McHugh J. Laster, K. and Taylor,
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288) Bromberg and Jesionowski, ibid, p. 36.

289) Bromberg, J. and Jesionowski, I. Trends in court interpreter training. http:/site.
interpretereducationonline.com/wp-content/uploads/2010/08/Trends-in-court-interpreter-training. pdf
(2010, p. 36)

290) Bromberg and Jesionowski, ibid, p. 36.
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A Study on Measures to Improve Judiciary

Interpreting in Criminal Justice Procedures

AN, SUNG-HOON - Lee, Ji—eun
1. Aims of Research

In recent years, Korea has seen increasing number of migrant workers and
migrant brides. One may safely argue that Korea is no longer anethnically
homogeneous society and it is turning into a multicultural, multiethnic, and
multilingual society It is therefore quite natural that foreign residents in Korea
may come into contact with public institutions including courts, and more and
more foreigners may be involved in crimes including illegal stay, driving
without license, fraud, arson, robbery, assault, bogus marriage, and illegal
employment, and some of them eventuallyface trials, The trials of Somali
pirates in 2011 and 2012also indicate that Korean courts may handle crimes
occurring in open sea areas, With the rise of crimes and trials involving
foreigners, there is an obvious need for interpreting services for non-Korean
speaking criminal suspects and defendants and non-Korean speaking witnesses

and for officers of courts, Procedural law-related issues need to be considered
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when foreigners are involved in criminal cases, but interpreting is also a
matter of significance because provision of judiciaryinterpreting, in particular,
interpreting during court procedures, can guarantee the very basic rights of
defendants, namely their rights to say what they have to say and to have
access to trial procedure,

Due process, which recognises that a person’s dignity and values, as well
as criminal suspects and defendants human rights should beguaranteedand
protected by the state in the criminal procedure,is fundamental to all stages of
criminal litigation. If interpreting services are not provided to foreigners who
lack understanding of the language used in the criminal procedure or the
quality of interpreting services is less thanadequate, their basic human rights
guaranteed by the constitution areisinfringed upon and they cannot defend
themselves on an equal footing, all of which hampers the course of criminal
justice. Therefore, for foreigners who do not understand Korean or have
limited Korean ability, effective interpreting services should be provided
throughout the criminal procedure, and the legal groundwork for the provision
of interpreting should be in place. As things stand now, however, the
judiciary interpreting system and interpreting services in Korea are far from
satisfactory,and relevant legal systems needs to be revamped and brought up
to date,

Previous research has largely focused on the introduction of legal
interpretertraining and accreditation, The scope of the current research is not
limited to court interpreting and covers the whole criminal procedure, This
present studyaims to examine ways for foreign criminal defendants to fully
exercise their legal rights to defend themselves through effective communication
with legal institutions such as courts, defence lawyers and other participants in
the proceedings, and it seeks to suggest practical policies and recommendations

for the improvement of the current legal interpretingservice system,
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2. Scope of Research and Methodology

This study seeks to investigate problems in the current system of judiciary
interpreting provided during the judicial processs, with a focus on criminal
procedure, and offer ways to address them.

Following an Introduction, Chapter 2 discusses the backgrounds to this
research by examining the statistics of crimes involving foreigners and the
increase in demand for legal interpreting and the significance and rationale for
the judiciary interpreting system, Chapter 3 deals with legal interpreting
systems of other countries from the perspective of comparative law, Chapter 4
examines the role of legal interpreting in criminal procedure ranging from
investigation to trials, and discusses problems that might arise from the
interpreting process. Finally, Chapter 5 sums up the discussion in the
preceding chapters and examines methods to improve the current legal
interpreting system.

This research is based on the review of literature on the theory and
practice of legal interpreting and draws on the comparative legal aspects of
legal interpreting, and is also based on interviews and surveys of
interpreters researchers and legal professionals home and abroad. By taking
advantage of such diverse research methods, itseeks to thoroughly examine
the current situation of legal interpreting servicesand identify problems with a

view to providing more effective and reasonable recommendations.

3. Increasing Crimes Involving Foreign Nationals and Growing Demand for

Legal Interpreting
With the increase of foreign residents in Korea, the number of crimes

involving foreigners has also risen. Since police and prosecution offices as

well as courts often handle cases involving foreigners, they need to be

237



prepared to cope with such cases and protect the human rights of foreigners
accused of criminal acts accordingly. This is necessary if Korea is to establish
a legal system fitting international standards, In the case of investigation and
trials where suspects or defendants are non-Korean speaking foreigners,the
language barriers may cause difficulties for legal professionals in the
performance of their work, Given that effective communication is a
precondition for crime investigation and trials,and that legal interpreting is not
only necessary for effective communication but also important in criminal
procedures, the demand for legal interpreting is bound to increase even

further in the future,

4, Significance of the Judiciary Interpreting System

A, Definition

There is no clear definition of judiciary interpreting, but it refers to
interpreting required in all legal procedures, criminal and civil. In this
studythe term judiciary interpreting is used interchangeably with legal
interpreting, and it mainly refers to interpreting related to criminal cases.
Judiciary interpretingis therefore defined as interpreting services that aim to
eliminate communication difficulties which may arise from differences of
languages used by defendants and by representatives of legal institutions such
as courts, police and prosecution, cells and detention facilities, and probation
offices.

A literaturereviewreveals that various terms such as judiciary interpreting,
court interpreting, and legal interpreting are in use, The term ‘court interpreting’
is used most frequently, perhaps because interpreting during courtroom trials
has drawn the most attention, However, court interpreting is just one area of
legal interpreting, andthe scope of judiciary interpreting is not confined to

courtrooms. The Korean term, sabeoptongyeok is considered to be most
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appropriate in that it covers a wide range of interpreting from police

investigation to trials and the execution of sentences.

Legal Interpreting

Investigation Trial Execution of
{police, prosecution, .

'p_:'l ) Pr:_' 8 |:|.r. [court, detention facilities) sente_nce
immigration, etc.) {detention facilitiss,

probation office)

Figure 1. Scope of Legal Interpreting and Applications

B. Objective of legal interpreting

The basic objective of legal interpreting is to enable defendants in the
criminal procedure to communicate effectively with representatives of the
judiciary institutions, defence lawyers, and other participants in the
proceedings so that they can express themselves and exercise their legal rights
to defend themselves, and to ensure that their rights stipulated under the
constitution and the criminal procedure law are protected.

The guiding principle of criminal litigation is due process of law, which
means that in the course of criminal procedure, one s dignity and values as
well as basic human rights should be protected. Under this principle,
defendants, as the agent of litigation, can exercise their rights to defend
themselves, Article 12 of the Korean Constitution protects the rights of

criminal defendants,based on the principle of due process of law. The

239



Criminal Procedure Act of Korea also stipulates that defendants have the right
to speak for themselves (Article 26 Paragraph 8).

In line with the same principle of due process, defendants should not be
disadvantaged against state prosecutors in preparing for their case and defend
themselves. To that end, each country has its own criminal procedure laws
which recognize defendants right to counsel and their entitlement to state
defendersif they cannot afford their own legal representation, Therefore, in an
adversarial system,if interpreting is not provided for foreigners of limited
Korean language ability in order to enable them to communicate effectively
with trial judges, prosecutors and attorneys and to follow witnesses
testimony, their ability to defend themselves is severely undermined and they
are at a great disadvantage in preparing their case. In that sense, one may
argue that foreign defendants’ right to an interpreter is equally important as

their right to counsel.

5. Laws Governing Legal Interpreting Systems Abroad

According to the International Covenant on Civil and Political Rights Article
14.3 (a) and (f), everyone charged with a criminal offense shall have the right
to be informed promptly and in detail of the nature and cause of the charge
against him/her in a language which he/she understands, and to have the free
assistance of an interpreter if he/she cannot understand or speak the language
used in court, If one stands trial not being able to understand factsrelated to
criminal charges and their legal rights, it is nothing short of a grievous
violation of human rights Interpreting provided in the criminal procedure may
influence the nature of charges because a different nuance may make a
difference in meaning, and thus it requires utmost accuracy.,

The U.S, which has a long history of immigration, introduced a judiciary

interpreting system long ago. It developeda legal interpreting system partly
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because it is a nation of immigrants but also partly because it is based on
the Anglo-American legal system which is characterized by an adversarial
system, oral arguments, and the jury system., In the Anglo-American legal
system, it is regarded essential for the testimony of defendants and witnesses
to be accurately conveyed to non-legal professionals such as jurors through
interpreters. In the U.S. the right to an interpreter has been recognized as a
defendant’ s right, and laws and regulations including the Court Interpreter
Act have been enacted. Some states in the U.S. have state court interpreter
accreditation programs which regulate court interpreter licenses and demands
highly professional ethical standards from judiciary interpreters.

Australia, another multicultural nation, has a legal framework for legal
interpreting, States like South Australia and Victoria have written laws on
criminal defendants’ right to an interpreter, while other states allow courts to
exercise discretion to determine the provision of interpreters under common
law. The National Accreditation Authority for Translators and Interpreters
(NAATI), which is an independent entity funded by the Australian federal
governments and state governments, administers the accreditation system for
interpreters and translators in Australia, Australia has made efforts to improve
court interpreting practices to the standards of international courts and
tribunals,

European Union members provide legal interpreting based on the European
Convention on Human Rights, With the view of improving the quality of legal
translation and legal interpreting within the European Union, projectssuch
asGrotius and AGIS have been instituted. Even so, European countries have
yet to establish consistent and uniform legal interpreter systems across
different jurisdictions, so that in some jurisdictions interpreters may be
accredited on the basis of interviews and resume checks, whereas in others
they may be accredited only through formalaccreditation examinations.

Denmark, for example, has two classes of interpreters -qualified interpreters
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who have completed a Master's course in interpreting and who have passed
an interpreter test,and non-qualified interpretedwho have not done Masters
level training but are allowed to work as interpreters, Formal ethical standards
apply to both classes.

In the case of Hong Kong,the criminal defendants’ right to an interpreter is
legally stipulated. It is noteworthy that Hong Kong courts recognise the need
for Chinese dialect interpreters as well as foreign language interpreters, Court
interpreters in Hong Kong are selected based on the civil servant act and
their professional duties are specified in the law.

A survey of legal interpreting systems in foreign countriestherefore indicates
that many countries recognize interpreting service as defendants  right or at
least try to recognize it as defendant s right, Many countries have legal and
institutional ~ framework for the employment and engagement of legal
interpreters, and they maintain a rigorous accreditation system for legal
interpreters in order to ensure professionalism, ethical practice and impartiality

in legal interpreting

6. Legal Interpreting Issues in Criminal Matters

A, Issues in investigation

Foreigners who are charged with criminal offences often do not understand
Korean well, while prosecutors and police officers often do not know the
languages spoken by the accused, That is why an interpreter s presenceis
crucial during criminal investigation, court proceedings and the execution of
sentence, Foreigners generally come from different cultural backgrounds and
different social customs and legal systems, so they may not beproperly aware
of the investigation procedures and trial system of Korea, and so it is not
easy for them to grasp the exact meaning of their statement and testimony

through interpreters. As such, it is necessary to help foreign nationals charged
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with criminal offenses understand the criminal procedure in Korea so that they
are not limited in preparing their case and defending themselves,

B. Issues in Trial

Although interpreting may be provided throughout the trial, if it is not
accurate, defendants may not be able to understand the sentence they face,
even though they have received a translated copy of the bill of indictment, In
such cases, Article 14 (a) of the ICCPR becomes meaningless for the
foreigners and their rights guaranteed by international human rights laws are
undermined, In the cases where inadequate interpreting is provided in
courtroom trials, it also hinders discovery of substantive truth, That is why the
engagement of competent interpreters is needed in order to defend the rights

of foreign suspects and defendants.

C. The Legal Nature of Judiciary Interpreting

As well as a means of protecting defendants  rights judiciary interpreting
can be viewed as a method of evidence and as a means to ensure a fair trial
through effective communication between litigants. Legal precedents and
theories appear to approach the role of interpreter as an assistant of the court
in fact-finding. In Korea, when defendants ask for interpreting, it is deemed
entirely up to the court to determine whether or not defendantscan
communicate in the Korean language according to Section 180 of the Criminal
Procedure Act, considering such factors as their educational backgrounds,
careers, jobs, and so on, and decide on the matter of provision of
interpreting. Japanese precedentsindicate that in the cases where the accuracy
of interpreting provided for theinterview records during the preceding
investigation stage has been assessed through questioning of defendants
and/or the examination of witnesses, the inadequacy of interpreting and
incompetence of interpreters does not threaten the due process in the criminal

procedure, As for interpreters competence required for criminal investigation,
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Japanese courts have shown strong tolerance by stating that the interpreter’s
ability to understand everyday conversation and conveying one’s opinions and
ideas to others is sufficient for investigation of foreigners, and general
knowledge is rather than legal knowledge is sufficient in the pre-trial
investigation stage.

However, in order for criminal suspects and defendants to understand their
legal rights and understand the opposing party’s case and arguments and
come up with proper defence, there should be effective communication
between defendants and police,prosecution, legal institutions and defence
attorneys, and the right to an interpreter is an essential precondition to one’s
right to trial (the Korean Constitution Section 27 Paragraph 1) and to defend
oneself, Given that ICCPR Article 14.3(a) and (f) specify free assistance of
interpreters, and that the European Convention on Human Rights Article 6.3(e)
has a similar provision, it would be reasonable to assert that defendants also
have the right to an interpreter during the investigationphase, and that this

right stems from the principle of due process of law.

D. Fairness and Accuracy in Interpreting

It is important that adequate interpreting service should be provided for
foreigners, whose ability to understand and speak Korean is limited from
criminal investigation to prosecution and trials so that they can defend
themselves, It is vital to the due process of law, The adequacy of interpreting

is in turn closely linked to fairness and accuracy in interpreting.
7. Recommendations for Legal Interpreting System
Multicultural, multilingual, and multiethnic countries have offered legal

interpreter  training programs for many years now. Although Korean

demographics are becoming multicultural with more and more foreigners
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staying in Korea,and although and the increasing demand for legal interpreting
is clear, Korea has yet to adopt eithera system for the deployment
ofcompetent and qualified interpreters in legal settings, or a system for the
accreditation oflegal interpreters., Some people voice concerns that there are
only a handful of competentinterpreters available for legal interpreting services
while others say many people still lack understanding of what interpreting is
and what it takes. In the absence of laws that govern legal interpreting in
Korea, there are fewinterpreters equipped with the level of language skills,
knowledge of legal terminology and professional ethics which are expected of
legal interpreters.

For effective legal interpreting, interpreters should possess professional
communication ability to interpret appropriately in various legal settings, and
awareness of professional ethics as an expert who assists in the legal
procedure, The competence and professionalism of interpreters are directly
related tolegal issues such as admissibility in the criminal procedure, In short,
legal interpreting is essential to efficient proceedings and for judicial justice
and human rights for foreign suspects and defendants. In order to provide
quality legal interpreting service of such legal nature, interpreters should be
trained and have highly advanced level of language ability as experts in legal
interpreting, and they shouldabide by ethical standards and professional codes
of conduct. Accreditation for legal interpreters who possess such professional
qualities needs to be introduced, and Korea can learn from the examples of
foreign countries which have laws concerning court interpreters and codes of
ethics for legal interpreters,

Korea introduced a jury system in criminal trials through the passing of a law
on people s participation in criminal trials, Such legislations and other revisions
of Korean criminal procedure lawscoupled with the increasing population of
foreigners from non-Korean speaking backgrounds, highlight the need and the

importance of legal interpreting in criminal procedure, This study discussesthe
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urgent need to establish through legislation the means of raising the ethical
awareness of legal interpreters, and the means of holding them accountable for
the provision of adequate legal interpreting service. The institution of a system
to screen the competence of interpreters in order to ensure complete and

accurate interpreting during criminal court proceeding is central to this,
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