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Ot MAtE11A,5(2016. 1.),

39






OOOOOOOOOOOOOOOOOOOOOOOOOOOO

=
H>

03

ox






HWHH HE

AE 34

AlAR SR w2 H7F50] ofn| AYYRZAFS Awstote] Aot it} A&
=°], HIEg=ollAe 196088 IPA} 2] At F&o] A=Y, 1980
ol 2= A=AE AR AR HACIA TRoiA[HA EAL] Hith AlS]H
SEE A=z ol YERE 9f3l= 19900 YEHES] et H3S
FARSHAL ofo] et Ao} Yok A7tshe SEAUSE 5] 2= I
ot 1 A3 20019 "BBF AT ALERES FAIH ] 4% WE(Das Gesetz zur
Kontrolle bei Lebensbeendigung auf Verlangen und bei der Hilfe bei der
Selbsttotung)s ©] A= 7|ofl o]2F 57 T vEt= 19709 A AH(1976)58)
= AVlz dg=adgel dist AelE 27 AU 209 At =0lE
A AR}71 A ¥ (Patient Self-Determination Act, 1993)0] A& E|o] Al =] 1L
At =2 BFolx 19709 FE A7 Walor AgmdAol Het
AE HAIH = Aol UL, 20059 TOAHEAZG 5 (Mental
Capacity Act, 2005):°0] A|E]o] APHL|=OITFA 2Hd 55 Fol LI AR ot
I ek SUoAE 200990 A EOIREA ] T HE(Bundesgesetz iiber
Patientenverfiigungen)) 50| =815 F35t0] APdQAFE7 o] Al k=ot= 3{tt.c0 of

57) MIEHE Ao gk AARE AL, AAMdsty o= H-IerATA(ATH AR} o] g,
Fojm|st AP RFTe a4 Awst gt A4k, BAEAR, 2013, 36-42 =

58) In Re Quinian 70 N.J. 10 (1976)

59) Patientenverfiigungs-Gesetz, PatVG, BGBI 1. Nr.55/2006.

60) = HA] et ZpAISE A2, o]Auf-o]eld, TAPRZZ ol oA Expe] A7 Z2A A
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AEE AR gk

iy
oX

o)
'Y,
rE

A24 )=
1. IHORAY M SUBH AL
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A 274 Ao TSt H o= AT HE A dYARE S £ = HE}
k=)

Sxato] e el Qlgela oA ok, X eFTe] dek “HHA jRde.
2 QAL o]ojgere] Ao TAA A oRE B RA, SN A4
20) AW ARG P Af0|2jo] TASH 02 olfstiL ek oD n]e
A AgelEay AxS QEsP] B el Sedeelret sz 24

QA AFAE©] Ut 1 ARl AFd o2 FFHQuinlan) AFA(1976)° Tt A
A5t 623} 2K Cruzan) AFA(1990)°] Hig ARHHE YA 23S &

I AFAQEAA Ao TR Ay, AL TEFAPIHATY, 2010, 72-83 F=E.

61) A3, A9 A FTF Aol Bst AHH 1F ;S v dY wElE SR
s AE, A14d, 2013, 1009,

62) In Re Quinlan 70 N.J. 10 (1976)

63) Cruzan v. Director, Missouri Department of Health, 497 U.S. 261 (1990)
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Azt Apshol A 85 T lo] Ao melolHA A RRY BAe] A
25T WIS QAT o] AAL 214 o34 7Hl AeHKaren Quinlan)o] T4
gol whA ¥ 64 7 EEF7I) et A A AgAbee] AE & 1]
B o] BrRsSItE ojxte] gitto] TAle] el BB S AANE
A QTGO BHOARE ofF AdstuA WA Fuo] AE AollE 1
% 19764 39 319, FANF EYS WA waE TaoluARS 2A ol
o el to] Aolw FHol MR At F15e) Eol Het AR EEY] A7
£ sjgaiths WAL Wt ol 19769 59 239 FARNAN BB A
=oict. et AL AEB 79 B2 glo] 100 ¥ Aot Uk} 19861 69
13200 AgBIGiTE. o] Aol 8% g duolesyel B 9, 24

YATE, 1Y, AGS SAE ERloly Alglo]] EohE FF= TIRA| @ 2
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AR Aolehe Be 2 Agolngdol] tet o] A mefoluiA|Ae]
jeow HopTe

o] AL AolmFTol ot A5H =L Begit B Aeko] Kl ol
537] AAE 2% dole 34 K540l Qs BolA) Folulat duelns
Aegsfor o 924 9|57} Qirke B AR A5t sjio] 27 2881 %rte
B2 POl Felulat APolRE WA o AAAHE £2E olals AL

64) ArAl Hiet AL Gregory E. Pence, Classic Cases in Medical Ethics: Accounts of
Cases That Have Shaped Medical Ethics, 3rd Ed. Boston, Mass. : McGraw-Hill,
2000, 29-38 #=.

65) In re Quinlan, 355 A.2D 647 (1976)

66) Gregory E. Pence, Classic Cases in Medical Fthics. 3rd Edition. Boston:
McGraw-Hill, 2000, 29-38.

67) Gregory E. Pence, Classic Cases in Medical Ethics, 2000, 29-38.
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Fofl HA9] HFE0] 37t S-S ool et A Y
o] Oxkg 793t §l 19909 649 25%, BE A= F4]9
olof wt 12¢ 149 F4 FEZF AAHUL, Ive 269 FHH

STA AAS Qo] W] dyolaFte] il AL AW 71
LA HE0E U WEolgirh o] Aol AYEAS Uk P AEE FH
(B AR 5 9= Belt AN B B84 Agololol oty v
Foms S ek AT A AR F RS $AL Ago

68) Superintendent of Belchertown State School v. Saikewicz, Mass. Sup. Jud. Ct., 373
Mass. 728, 370 N.E.2d 417 (1977)

69) In re Eichner, 52 N.Y.2d 363, 420 N.E.2d 64, 438 N.Y.S.2d 266, cert. denied, 454
U.S. 858, 70 L. Ed. 2d 153, 102 S. Ct. 309 (1981).

70) FAR, In re FichnerSt 0] ZAEAY In re Storar AN 75 tHYL gxlo]
QALE AT o] YIE ®RE WY |RRH52A)0l tiet BB (+=E)FHE E5I5t
FAct.

71) Aol gt A2 Bette-Jane Crigger, “The Court & Nancy Cruzan.” The Hastings
Center Report 20, 1 (1990): 38-39; Gregory E. Pence, Classic Cases in Medical
Ethics, 38-51 FZ.

72) A3, ‘Ao A FZ Agol At AW 1% =) v)=] Ay WEHE SR
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et 23 EAls EAeIAl ks Eol fle ol o] Ao ddtiHe
<= E/JHAE EAA SrksEol fle 87 AR mE AR AA diet
SrrE FRlsh| Adide wEHstal A58 e SA'E 275 ol diF
A @A GAE di5ohe Ae ‘ﬂo}xl%}ﬂ At A= Egoitt.
223l of ARA Fe] idel HAE A=At ¥ | 2 330l
e Aol g AR 2 A7t v 7Hl Ade] fREs o] it IF
SEe SHOMA] FT W] WA] AR50 Rie 34 FHO AAE 283

AHHYL F4] FHE A ASH= Aol ojd T2 279 A 94 AXE A5}
© A =4 ool WASIYAL, ol2X F4 FEE AAD 4 Al = 2l
APoRE Fsi= Ao disha] vz A7} A3 o] A o]F Fjopr

(Schiavo) AFA790A e E2 2|t FAH LS vj9A9] X&S EXiE A&H AE4
glo] Skxtof| digt Ut og ST 585ttt

2. StXHXE | 4™ H (Patient Self Determination Act of 1990)

WA AR d=9] TElEo] SAHIL APomSH 5ol IRE TR A A
S AR =97 Asdide] wet dRoasd soll wet SRt A EAS
HASsE7 19 o|25it 11 thEA1 A7t A A7 (Patient Self Determination
Act of 199075012kl & 4= Ut o] M2 AfgEo] Apilo] A & ofgha] Ao

et oF2 mlE ¥ 4 Qe 71319 ol=gt ARdAIAlS] et WES AlFShe

rARE AL, 14 (2013): 102.

73) Richard A. McCormick, "The Cruzan decision." Midwest Medical Ethics 5, 1
(1989): 4.

74) Schindler v Schiavo, 792 So 2d 551, 557 (Fla Dist Ct App 2001)

75) ol3} ZHo] FQ 8o I3t AL https://www.congress.gov/bill/101st-congress/
house-bill/4449 ZZ(FZHE 2016. 6. 11.).
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power of attorney for health care)?} Z-2 &A"77E L3ttt Tiet o] W2 ARtEo]
HFEA] APARIAIA 9] QFAlo] QJsiARt SARE D & et AljtelAl= Fe=th
2231 ZR1 ot A} AP R AN E A/SIIEA] o et ofmo] TRt TRt
o] SJH(wishes)Z A, FAEA S HF71H 2= ERIsfof o= oJulgith.
wd] W50 qidol= SR8 H AR QB AR A A 5ol Tofshe AR
gk ofyet 2R} 213 FFAAIE EoE T

ofgd IR AHHL HAEAE AIHSecretary of Health and Human
Services) 0. & ol @A 9] Aol Higt H7tet Smdo B3t FHE AT
A ZRAES APPSR 7okl Atk TS 52y A9 B7HE EAEA

B Zto] P sk Alsl 9std A (Institute of Medicine of the National

76) US Department of Health and Human Services, "Patient advance directives, early
implementation experience,” 1993.

77) 42 USC § 1395cc(f)(3) In this subsection, the term “advance directive” means a
written instruction, such as a living will or durable power of attorney for health
care, recognized under State law (whether statutory or as recognized by the courts
of the State) and relating to the provision of such care when the individual is
incapacitated.
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WA A g A o] Ut vsolA AR fRlolu AR B AIAE SR
OMFEA] FHOE AT QI APIQRAINY] B¢ 19761 HE|ELolFE AlKL.
= QA vlx dhFEY] FolA ABza7ge] et Y] YARE ERlsk= ZAR
UFHIL Ak 223 AR R AIAAM Y ARZ diEfle A5t d=fdS &
T AUt ORE AR AAA A Bl 55 dAb= Skt thake] 2po) 7t Qlth
I3y 9A AEE A" v=o SERALIE 9 Feold 28HL e
AR AIA] A=E FEtt] B 7H] 7] dAES AL e R olwd
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AT vFoMe APIEAAIMRL FARE FA9] A=A S A (POLST;
Physician Orders for Life-Sustaining Treatment)s EYoIH+= Ales0] B 30

A oJFIA|AL QItt79) g AR M E S ARE 47 B oIS AR, A

79) olof] T3t AL National POLST Paradigm. http://www.polst.org. ZH=.
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80) AHZAZAM(POLST)E= ol @A POST, MOLST, LaPOST, MOST 5-2.2% &t}

81) Dana M. Zive & Terri A. Schmidt, “Pathways to POLST Registry Development:
Lessons Learned,” National POLST Paradigm Task Force Center for Ethics in
Health Care, 2012, 3.

82) National POLST Paradigm Task Force Center for Ethics in Health Care, “Distinguishing
POLST From Death with Dignity Statutes,” 2015.
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83) https://www.uslivingwillregistry.com/faq.shtmFZSHEL 2016. 6. 12)
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129) The Oregon Death With Dignity Act, 127.800 §1.01.Definitions(12) “Terminal disease”
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and will, within reasonable medical judgement, produce death within six months.
[1995 c.3 §1.01" 1999 c.423 §1] 2Rl A& hitp://euthanasia.procon.org/
sourcefiles/ORDeathWithDignityAct.pdf &= (918242} 2006.04.09.).
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137) Van der Riet P, Brooks D, Ashby M. “Nutrition and hydration at the end of life:
pilot study of a palliative care experience”. J Law Med, 2006;14(2):182-98.
138) See American Medical Association: Current Options of the Council on Ethical and

Judicical Affairs. Chicago IL, American Medical Association, 1986.
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139) Ulrich Eibach, Kuenstliche ESX A= um jeden Preis? Ethische Ueberlegungen zur

Ernaehrung durch, percutane enterale Gastrostomie “(PEG-Sonden)”, MedR 2002,
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Abstract

Leagal Challenges in Criminal Justice under “Well-dying” Law

Park, Mi-suk * Gang, Tae-gyung - Kim, Hyeon-cheol

On January 8, 2016, a bill entitled the "Act on Hospice and Palliative
Care and Decision Making regarding Life-Sustaining Treatment by a
Patient in the Final Stages of Life (hereinafter referred to as the Act on
Life-Sustaining Treatment" passed the Parliament and is expected to take
effect in 2018. This legislation is significant in that it establishes a standard
by which a decision concerning life-sustaining medical treatment is to
be made by the patient him/herself, differently from the existing medical
practice that such decision is made jointly by the patient's family and
the hospital. Hospice and palliative care under the Act on Life-Sustaining
Treatment is beyond the scope of the present study. Instead, the present
study aims to examine the discourse surrounding decision-making of
life-sustaining treatment as it is a subject area of criminal policy and thus
to make a policy suggestion on the matter.

First, in Chapter 2 I reviewed the legislative process of the Act on
Life-Sustaining Treatment in depth and identified the purposes and key
contents of the law, as well as critical mind behind the legislation. The
Act on Life-Sustaining Treatment was passed through social discussion
and speculation on the matter. With a monumental case called the "Case
of Ms. Kim" in 2009 in which the Supreme Court of Korea allowed

withdrawal of life-sustaining treatment for the first time in its history,
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discussion about life-sustaining treatment started publicly in earnest. After
this judgment, medical professionals set a voluntary guidelines concerning
the decision-making re life-sustaining treatment, and the Ministry of Health
and Welfare organized “Social Consultative Group re Institutionalization
of Withdrawal of Life-Sustaining Treatment”. In 2013, National Bioethics
Committee presented an institutionalization approach by a form of special
act through its “Recommendations for Decision-Making concerning
Life-Sustaining Treatment’. Various researches and open public hearings
were carried out to prepare a bill, resulting in a widespread understanding
that drafting it would required a social consensus about the process
involving the opinions of both medical professionals and the interested
party. In this atmosphere, the bill was passed first through the Legislation
and Judiciary Committee in the Parliament, then the plenary session of
the Assembly (January 8, 2016), and became an Act as the Cabinet Meeting
approved it to be enacted and promulgated (February 3, 2016). The key
contents of the law include the range of the subject patients of
decision-making regarding life-sustaining treatment, the principal agent
of decision-making, life-sustaining medical treatment to be applied to the
patients in such decision-making process, method to confirm the patient’s
intent, and method to presume the patient’'s intent. The Act on
Life-Sustaining Treatment has provided physicians with a legal basis to
act in case of withholding life-sustaining treatment; nevertheless, a
concrete legal basis in criminal law aspect concerning the act of
withholding life-sustaining treatment has not been prepared. Moreover,
a heated debate is still on-going surrounding how to determine that a
patient is dying, the medical conditions required to withhold the
treatment, and most importantly whether the patient’s family has a right

to make a decision to cease the treatment on behalf of the patient if the
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patient’s intent can be only presumed.

In Chapter 3, I examined the US and Taiwanese laws on decision-making
regarding life-sustaining treatment. First, in the US, the legislative process
is similar to ours in that the court made a precedent, which caused social
discussion and then the preparation of new medical convention and
guidelines, to ultimately result in the legalization of the matter. The
difference is, however, that in the US the federal government participated
in the process of forming a social consensus in a more active manner,
based on which the states have prepared relevant life-sustaining treatment
laws in various titles, such as Natural Death Act and Death with Dignity
Act. In addition, Advance Health Care Directives is practiced and specified
in the name of patient’s right to self determination and therefore becomes
the basis for medical professionals to act in the best interest of a patient
once he or she loses ability to express the mind. Also in the case of the
US, the legislation was realized on the basis of legal discussion concerning
constitutional grounds of life-sustaining treatment, principal agent of
decision-making and confirmation of the patient’s intent, and the criteria
for vicarious decision throughout almost 15 year-long process of debate.
What is characteristic in the US law is going through the legalization of
the matter, the scope of subject matter, which used to be limited to the
early stage of life-sustaining treatment, was extended to develop into a
comprehensive law which defines the standard and process of decision-
making across the health care system. Within the ambit of medical
decision-making included are supply of artificial nutrition and hydration,
order not to resuscitate, and all types of treatment practice and
withholding/withdrawing of such treatment.

Taiwan’s hospice care act, Anning Huahe Yiliao Tiaoli, had a strong

influence on Korean law. The main contents of the Taiwanese law are
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as follows. First, this law prescribes that a medical agenda called
Physician’s Order of Life-Sustaining can be prepared for a terminal
patient. For this agenda to be effective, no less than two persons of legal
capacity should be present to witness the validity of the order except a
person linked to the relevant medical institution. According to the law,
whether a patient is at the terminal stage of life is determined by three
criteria, that is, ‘serious injury or illness’, ‘ho hope of recovery’, and
‘expected death in a short period of time given the patient’s condition’,
and two medical specialists should attended the judgment process. The
direct family of the patient may request the physician in charge not to
perform cardiopulmonary resuscitation in case the patient is unconscious;
nevertheless, they cannot request to withhold or withdraw life-sustaining
treatment. Such requirement is based on the idea that once life-sustaining
treatment commences, withholding it by the patient’s family infringes the
patient’s right to life. In this regards, there is some discussion that the
family members of the terminal patient should be allowed to request to
withhold cardiopulmonary resuscitation on the patient. Also, this law
allows a legal agent to make a decision regarding life-sustaining treatment
when the terminal patient cannot deliver his will clearly and unequivocally
or is in capable of expressing his will. However, the agent’s decision-making
on the issue must not be against the patient’s will delivered to the physician
in charge previously. In Taiwan too, the discussion on the scope of terminal
patients as a subject of decision-making regarding life-sustaining
treatment, and the contents and extent of the family's participation right
in decision-making is still in progress.

In Chapter 4, I examined the legal issues concerning the key points of
the Act on Life-Sustaining Treatment and analyzed them in constitutional,

criminal and criminal policy perspectives respectively. The Act on
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Life-Sustaining Treatment is a law regulating decision-making regarding
life-sustaining treatment and other relevant issues, which directly concern
ending a person’s life. Constitutional justification of the body of this
legislation includes appealing to one’s right to life, dignity of a person,
and right to self-determination. The majority opinion of the Supreme
Court, the Constitutional Court and the constitutional academia is that
in case of terminal patient, the patient has a constitutional right to
self-determination on how to end one’s own life. Although the right to
self-determination can conflict with protection of life, also guaranteed
by the constitution, since the right is based on the dignity of a person
it is justified. Yet, there is still no agreement about decision-making
regarding the issue by the consensus of patient’s family, a process prescribed
by the Act. A decision by the family members cannot be placed under
the category of the patient’s right to self-determination. Then whether
it is justifiable as it satisfies the patient’s dignity and value as a person
becomes an issue. In case where a patient’s intent is unable to be
identified and it is judged that any continuing the life-sustaining treatment
would rather conflict with the patient’s dignity and value as a person,
withholding life-sustaining treatment may be desirable. The difficulty is
that the Article 18 of the current Act on Life-Sustaining Treatment does not
have an element of judging the best interest of the patient. Therefore, it
should be necessary in a legislative point of view to revise the law so that
a normative judgment concerning the best interest of the patient can be
available by the guidelines of Hospital Ethics Committee, even if there exists
a complete consensus of the family members subject to the Article 18.

In criminal law theory, decision concerning withholding life-sustaining
treatment has been debated for a long time with the name of euthanasia

and death with dignity. The criminal law scholars try to solve the problem
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by seeing euthanasia as an element to constitute a murder in general,
except that where there is circumstance precluding wrongfulness (in
particular, justifiable act prescribed by Art. 20 of the Criminal Law) the
offence is not established. Euthanasia is categorized by the standards of
‘nature or non-natural death’, ‘active or passive’, ‘direct or indirect’, and
‘voluntary or involuntary. The academia has viewed decision-making
regarding life-sustaining treatment to have a similar structure to ‘passive
euthanasia’ and discussed the matter in that context. However, since the
majority of cases discussed in the concept of euthanasia concern the
physicians in charge or family members or persons related to the patient,
who have a duty to prevent the patient’s death as a ‘legal guardian’ in
general, it is almost meaningless to apply the ‘active or passive’ standard,
which implies artificial or natural action. Further, by the enactment of
the Act on Life-Sustaining Treatment, it can be interpreted that decision
to withhold life-sustaining treatment has even no relevant component, or
is applicable to ‘action by law’ as a justifiable act or circumstances
precluding wrongfulness. In conclusion, by the enactment of the Act on
Life-Sustaining Treatment, decision to withhold life-sustaining treatment
is no longer a legal offence. The Act on Life-Sustaining Treatment provides
a legal justification for involuntary decision to withhold life-sustaining
treatment decided by the patient’s family.

From the criminal policy perspective, the Act on Life-Sustaining
Treatment appears to require some complementation. First, in case where
a decision is made by the family to withhold life-sustaining treatment over
the patient, there is certainly a point to be judged as a legal offence and
this should be reflected to the law in revision. The Act on Life-Sustaining
Treatment prescribes penal provisions in Articles 39 and 40; however,

there is no measure provided concerning the circumstances in which
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withholding life-sustaining treatment is decided by the family members.
Given the social concern about the legal agent of the patient, mostly the
patient’s direct family members, it is of utmost importance to establish
penal provisions concerning decisions made by the patient’s family. It is
worth noting that in Taiwan, a discussion is in progress about the legal
significance and effect in case that the patient’s family decide to withhold
the treatment. Secondly, a discussion about punishment is necessary for
the cases where a decision to withhold life-sustaining treatment has been
made and executed without proper or flawed procedures. The person to
whom the punishment prescribed in Article 39, Section 1 of the Act is
applied is the one who executes the decision of withholding life-sustaining
treatment. That said, if a physician in charge made such a decision without
proper authorization, that is, without following the appropriate procedures
pursuant to the Articles 17 and 18 of the Act, his/her action should be
condemned as an illegal one. Further, about the issue whether, in case
a physician in charge has followed the procedures of the Articles 17 and
18 but the procedures were flawed, the physician should be punished for
that, the application of penalty should be based on the determination
whether the action was a result of willfulness or negligence. Thirdly, in
cases where at the time of decision-making to withhold life-sustaining
treatment there were some unanimous statements of the family members
but such statements have turned out to be false and through the collusion
of the family and thus are against the patient’s true will, or in cases where
pursuant to the Article 18, Section 1 of the Act, a medical specialist in
the relevant area confirms the patient’s will not to withhold life-sustaining
treatment, but the family ignores the patient’s will intentionally, the
illegality of their action is deemed more serious than that of the person

who carries out the decision to withhold life-sustaining treatment over
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the patient. As for those cases, a thorough review on the illegality of their
action should be done from the criminal law viewpoint.

Finally, in Chapter 5 I made a suggestion about legislative review on
the Act on Life-Sustaining Treatment and a direction of future study in
criminal law policy aspect. Making a decision regarding life-sustaining
treatment is one single step among many medical decision-makings taking
place in the entire medical process, and setting a clear boundary among
those steps is not easy at all. Given that, regulating decision-making
regarding life-sustaining treatment within the limit of general legislation
of medical decision-making is most likely to guarantee terminal patients
more time and opportunity for life. Just as the unified legislation
concerning medical decisions of the US., the Act on Life-Sustaining
Treatment should be able to be classified as a general law that regulates
the standard and process of medical decision-making taking place in the
entire process of medical care. To materialize it, legislative effort should
be put further on this issue. Some side effects from the operation of the
system and lack of empirical evidence, as well as lack of social consensus
about life-sustaining treatment thus far, imply a long way to go in future.
Canvassing and listening to the various groups of our society and gathering

their opinions and wisdom are required.
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UNIFORM HEALTH-CARE DECISIONS ACT
SECTION 1. DEFINITIONS.
In this [Act]:

(1) "Advance health-care directive" means an
individual instruction or a power of attorney for
health care.

(2) "Agent” means an individual designated in a
power of attorney for health care to make a
health—care decision for the individual granting
the power.

(3) "Capacity" means an individual's ability to
understand the significant benefits, risks, and
alternatives to proposed health care and to
make and communicate a health—care
decision.

(4) "Guardian" means a judicially appointed
guardian or conservator having authority to
make a health—care decision for an individual.

(5) "Health care" means any care, treatment,
service, or procedure to maintain, diagnose, or
otherwise affect an individual's physical or
mental condition.

(6) "Health-care decision" means a decision
made by an individual or the individual's agent,
guardian, or surrogate, regarding the
individual's health care, including:

(i) selection and discharge of health—care
providers and institutions;

(i) approval or disapproval of diagnostic
tests, surgical procedures, programs of
medication, and orders not to resuscitate;
and

(iii) directions to provide, withhold, or
withdraw artificial nutrition and hydration
and all other forms of health care.

(7) "Health—care institution" means an
institution, facility, or agency licensed,
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certified, or otherwise authorized or permitted
by law to provide health care in the ordinary
course of business.

(8) "Health—care provider" means an individual
licensed, certified, or otherwise authorized or
permitted by law to provide health care in the
ordinary course of business or practice of a
profession.

(9) "Individual instruction" means an
individual's direction concerning a health—care
decision for the individual.

(10) "Person" means an individual, corporation,
business trust, estate, trust, partnership,
association, joint venture, government,
governmental subdivision, agency, or
instrumentality, or any other legal or
commercial entity.

(11) "Physician" means an individual authorized
to practice medicine [or osteopathy] under
[appropriate statute].

(12) "Power of attorney for health care" means
the designation of an agent to make
health-care decisions for the individual
granting the power.

(13) "Primary physician" means a physician
designated by an individual or the individual's
agent, guardian, or surrogate, to have primary
responsibility for the individual's health care or,
in the absence of a designation or if the
designated physician is not reasonably
available, a physician who undertakes the
responsibility.

(14) "Reasonably available" means readily able
to be contacted without undue effort and
willing and able to act in a timely manner
considering the urgency of the patient's
health-care needs.

(15) "State" means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, or a territory or
insular possession subject to the jurisdiction of
the United States.

(16) "Supervising health—care provider" means
the primary physician or, if there is no primary
physician or the primary physician is not

reasonably available, the health—care provider
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who has undertaken primary responsibility for
an individual's health care.

(17) "Surrogate" means an individual, other
than a patient's agent or guardian, authorized
under this [Act] to make a health—care decision
for the patient.

SECTION 2. ADVANCE HEALTH-CARE
DIRECTIVES.

(a) An adult or emancipated minor may give an
individual instruction. The instruction may be
oral or written. The instruction may be limited
to take effect only if a specified condition
arises.

(b) An adult or emancipated minor may
execute a power of attorney for health care,
which may authorize the agent to make any
health-care decision the principal could have
made while having capacity. The power must
be in writing and signed by the principal. The
power remains in effect notwithstanding the
principal's later incapacity and may include
individual instructions. Unless related to the
principal by blood, marriage, or adoption, an
agent may not be an owner, operator, or
employee of [a residential long—-term
health-care institution] at which the principal
is receiving care.

(c) Unless otherwise specified in a power of
attorney for health care, the authority of an
agent becomes effective only upon a
determination that the principal lacks capacity,
and ceases to be effective upon a
determination that the principal has recovered
capacity.

(d) Unless otherwise specified in a written
advance health—care directive, a
determination that an individual lacks or has
recovered capacity, or that another condition
exists that affects an individual instruction or
the authority of an agent, must be made by the
primary physician.

(e) An agent shall make a health—care decision
in accordance with the principal's individual
instructions, if any, and other wishes to the
extent known to the agent. Otherwise, the
agent shall make the decision in accordance
with the agent's determination of the
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principal's best interest. In determining the 2| QoA E219] FHQIA J}X|2HS 1124 6H0{0F St
principal's best interest, the agent shall Ct.
consider the principal's personal values to the
extent known to the agent.
(f) A health-care decision made by an agent for | (f) Q1= QJal] LH2|Q10]| L{ZI Q|2 AL HY 9|
a principal is effective without judicial 201 910| S&§35ICt

approval.

(9) A written advance health-care directive
may include the individual's nomination of a
guardian of the person.

(h) An advance health—care directive is valid
for purposes of this [Act] if it complies with this
[Act], regardless of when or where executed
or communicated.

SECTION 3. REVOCATION OF ADVANCE
HEALTH-CARE DIRECTIVE.

(a) An individual may revoke the designation of
an agent only by a signed writing or by
personally informing the supervising
health-care provider.

(b) An individual may revoke all or part of an
advance health—care directive, other than the
designation of an agent, at any time and in any
manner that communicates an intent to
revoke.

(c) A health—care provider, agent, guardian, or
surrogate who is informed of a revocation shall
promptly communicate the fact of the
revocation to the supervising health—-care
provider and to any health—care institution at
which the patient is receiving care.

(d) A decree of annulment, divorce, dissolution
of marriage, or legal separation revokes a
previous designation of a spouse as agent
unless otherwise specified in the decree or in
a power of attorney for health care.

(e) An advance health—care directive that
conflicts with an earlier advance health-care
directive revokes the earlier directive to the
extent of the conflict.

SECTION 4. OPTIONAL FORM

The following form may, but need not, be used
to create an advance health—care directive.
The other sections of this [Act] govern the
effect of this or any other writing used to
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create an advance health—care directive. An H212 Of2l REe| M 52 A= 7|5 ALt
individual may complete or modify all or any SXSH 2 QICH

part of the following form:

SECTION 5. DECISIONS BY SURROGATE

(a) A surrogate may make a health-care
decision for a patient who is an adult or
emancipated minor if the patient has been
determined by the primary physician to lack
capacity and no agent or guardian has been
appointed or the agent or guardian is not
reasonably available.

(b) An adult or emancipated minor may
designate any individual to act as surrogate by
personally informing the supervising
health—care provider. In the absence of a
designation, or if the designee is not
reasonably available, any member of the
following classes of the patient's family who is
reasonably available, in descending order of
priority, may act as surrogate:

(1) the spouse, unless legally separated;

(2) an adult child;

(3) a parent; or

(4) an adult brother or sister.

() If none of the individuals eligible to act as
surrogate under subsection (b) is reasonably
available, an adult who has exhibited special
care and concern for the patient, who is
familiar with the patient's personal values, and
who is reasonably available may act as
surrogate.

(d) A surrogate shall communicate his or her
assumption of authority as promptly as
practicable to the members of the patient's
family specified in subsection (b) who can be
readily contacted.

(e) If more than one member of a class
assumes authority to act as surrogate, and
they do not agree on a health—care decision
and the supervising health—care provider is so
informed, the supervising health-care
provider shall comply with the decision of a
majority of the members of that class who
have communicated their views to the
provider. If the class is evenly divided
concerning the health—care decision and the
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supervising health—care provider is so
informed, that class and all individuals having
lower priority are disqualified from making the
decision.

(f) A surrogate shall make a health-care
decision in accordance with the patient's
individual instructions, if any, and other wishes
to the extent known to the surrogate.
Otherwise, the surrogate shall make the
decision in accordance with the surrogate's
determination of the patient's best interest. In
determining the patient's best interest, the
surrogate shall consider the patient's personal
values to the extent known to the surrogate.

(g) A health—care decision made by a surrogate
for a patient is effective without judicial
approval.

(h) An individual at any time may disqualify
another, including a member of the individual's
family, from acting as the individual's
surrogate by a signed writing or by personally
informing the supervising health—-care provider
of the disqualification.

(i) Unless related to the patient by blood,
marriage, or adoption, a surrogate may not be
an owner, operator, or employee of [a
residential long—-term health-care institution]
at which the patient is receiving care.

(j) A supervising health—care provider may
require an individual claiming the right to act as
surrogate for a patient to provide a written
declaration under penalty of perjury stating
facts and circumstances reasonably sufficient
to establish the claimed authority.

SECTION 6. DECISIONS BY GUARDIAN

(a) A guardian shall comply with the ward's
individual instructions and may not revoke the
ward's advance health—care directive unless
the appointing court expressly so authorizes.

(b) Absent a court order to the contrary, a
health-care decision of an agent takes
precedence over that of a guardian.

(c) A health-care decision made by a guardian
for the ward is effective without judicial
approval.
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SECTION 7. OBLIGATIONS OF
HEALTH-CARE PROVIDER

(a) Before implementing a health-care
decision made for a patient, a supervising
health—care provider, if possible, shall
promptly communicate to the patient the
decision made and the identity of the person
making the decision.

(b) A supervising health—care provider who
knows of the existence of an advance
health—care directive, a revocation of an
advance health—care directive, or a
designation or disqualification of a surrogate,
shall promptly record its existence in the
patient's health—care record and, if it is in
writing, shall request a copy and if one is
furnished shall arrange for its maintenance in
the health—care record.

(c) A primary physician who makes or is
informed of a determination that a patient
lacks or has recovered capacity, or that
another condition exists which affects an
individual instruction or the authority of an
agent, guardian, or surrogate, shall promptly
record the determination in the patient's
health-care record and communicate the
determination to the patient, if possible, and to
any person then authorized to make
health-care decisions for the patient.

(d) Except as provided in subsections (e) and
(f), a health—care provider or institution
providing care to a patient shall:

(1) comply with an individual instruction of
the patient and with a reasonable
interpretation of that instruction made by a
person then authorized to make health-care
decisions for the patient; and

(2) comply with a health—care decision for
the patient made by a person then
authorized to make health—care decisions
for the patient to the same extent as if the
decision had been made by the patient while
having capacity.

(e) A health—care provider may decline to
comply with an individual instruction or
health—care decision for reasons of
conscience. A health—care institution may
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decline to comply with an individual instruction
or health—care decision if the instruction or
decision is contrary to a policy of the institution
which is expressly based on reasons of
conscience and if the policy was timely
communicated to the patient or to a person
then authorized to make health—care decisions
for the patient.

(f) A health—care provider or institution may
decline to comply with an individual instruction
or health—care decision that requires medically
ineffective health care or health care contrary
to generally accepted health—care standards
applicable to the health—care provider or
institution.

(@) A health—care provider or institution that
declines to comply with an individual
instruction or health—care decision shall:

(1) promptly so inform the patient, if
possible, and any person then authorized to
make health—care decisions for the patient;

(2) provide continuing care to the patient
until a transfer can be effected; and

(3) unless the patient or person then
authorized to make health—care decisions
for the patient refuses assistance,
immediately make all reasonable efforts to
assist in the transfer of the patient to
another health—care provider or institution
that is willing to comply with the instruction
or decision.

(h) A health—care provider or institution may
not require or prohibit the execution or
revocation of an advance health—care directive
as a condition for providing health care.

SECTION 9. IMMUNITIES

(a) A health—care provider or institution acting
in good faith and in accordance with generally
accepted health—care standards applicable to
the health-care provider or institution is not
subject to civil or criminal liability or to
discipline for unprofessional conduct for:

(1) complying with a health-care decision of
a person apparently having authority to make
a health—care decision for a patient,

including a decision to withhold or withdraw
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health care;

(2) declining to comply with a health-care
decision of a person based on a belief that
the person then lacked authority; or

(3) complying with an advance health-care
directive and assuming that the directive
was valid when made and has not been
revoked or terminated.

(b) An individual acting as agent or surrogate
under this [Act] is not subject to civil or
criminal liability or to discipline for
unprofessional conduct for health-care
decisions made in good faith.

SECTION 10. STATUTORY DAMAGES

(a) A health—care provider or institution that
intentionally violates this [Act] is subject to
liability to the aggrieved individual for damages
of $[500] or actual damages resulting from the
violation, whichever is greater, plus
reasonable attorney's fees.

(b) A person who intentionally falsifies, forges,
conceals, defaces, or obliterates an
individual's advance health—care directive or a
revocation of an advance health—care directive
without the individual's consent, or who
coerces or fraudulently induces an individual to
give, revoke, or not to give an advance
health—care directive, is subject to liability to
that individual for damages of $[2,500] or
actual damages resulting from the action,
whichever is greater, plus reasonable
attorney's fees.

SECTION 11. CAPACITY

(a) This [Act] does not affect the right of an
individual to make health—care decisions while
having capacity to do so.

(b) An individual is presumed to have capacity
to make a health—care decision, to give or
revoke an advance health—care directive, and
to designate or disqualify a surrogate.

SECTION 12. EFFECT OF COPY

A copy of a written advance health—-care
directive, revocation of an advance
health-care directive, or designation or
disqualification of a surrogate has the same
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effect as the original.
SECTION 13. EFFECT OF [ACT]

(a) This [Act] does not create a presumption
concerning the intention of an individual who
has not made or who has revoked an advance
health-care directive.

(b) Death resulting from the withholding or
withdrawal of health care in accordance with
this [Act] does not for any purpose constitute a
suicide or homicide or legally impair or
invalidate a policy of insurance or an annuity
providing a death benefit, notwithstanding any
term of the policy or annuity to the contrary.

(c) This [Act] does not authorize mercy killing,
assisted suicide, euthanasia, or the provision,
withholding, or withdrawal of health care, to
the extent prohibited by other statutes of this
State.

(d) This [Act] does not authorize or require a
health—care provider or institution to provide
health care contrary to generally accepted
health—care standards applicable to the
health—care provider or institution.

[(e) This [Act] does not authorize an agent or
surrogate to consent to the admission of an
individual to a mental health—care institution
unless the individual's written advance
health-care directive expressly so provides.]

[(f) This [Act] does not affect other statutes of
this State governing treatment for mental
illness of an individual involuntarily committed
to a [mental health—care institution under
appropriate statute].]

SECTION 14. JUDICIAL RELIEF

On petition of a patient, the patient's agent,
guardian, or surrogate, a health—care provider
or institution involved with the patient's care,
or an individual described in Section 5(b) or (c),
the [appropriate] court may enjoin or direct a
health-care decision or order other equitable
relief. A proceeding under this section is
governed by [here insert appropriate reference
to the rules of procedure or statutory
provisions governing expedited proceedings
and proceedings affecting incapacitated
persons).
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SECTION 15. UNIFORMITY OF APPLICATION
AND CONSTRUCTION

This [Act] shall be applied and construed to
effectuate its general purpose to make
uniform the law with respect to the subject
matter of this [Act] among States enacting it.

SECTION 16. SHORT TITLE.

This [Act] may be cited as the Uniform
Health—Care Decisions Act.

SECTION 17. SEVERABILITY CLAUSE

If any provision of this [Act] or its application to
any person or circumstance is held invalid, the
invalidity does not affect other provisions or
applications of this [Act] which can be given
effect without the invalid provision or
application, and to this end the provisions of
this [Act] are severable.

SECTION 18. EFFECTIVE DATE
This [Act] takes effect on
SECTION 19. REPEAL

The following acts and parts of acts are
repealed
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