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Conduct? A Survey of New York Law’, 76 Albany Law Review 961, Albany Law
School, 2013, p. 964°[A #<Q1&.

110) Robert D. Cooter, “Punitive Damages for Deterrence: When and How Much”, 40
Alabama Law Review 1143, University of Alabama School of Law, 1989, pp. 1146
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111) Mark A. Geistfeld, “Punitive Damages, Retribution, and Due Process”, 81 Southern
California Law Review 263, USC Gould School of Law, 2008, p. 300, http://lawre
view.usc.edu/issues/past/view/download/?id=1000360 (20164 12¢¥ 5¥ HZHA).
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113) Hudson v. United States, 522 U.S. 93, 98 (1997); BFI, Inc. v. Kelco Disposal, Inc.
492 U.S. 257 (1989); Missouri v. Hunter, 459 U. S. 359, 366 (1983); Breed v. Jones,
421 U. S. 519, 528 (1975); Helvering v. Mitchell, 303 U. S. 391, 399 (1938).
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114) BFI, Inc. v. Kelco Disposal, Inc. 492 U.S. 257 (1989).
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34 UCLREV 408, University of Chicago Law School, 1967, p. 410, http://chicagou
nbound.uchicago.edu/cgi/viewcontent.cgi?article=3523&context=uclrev (20164 1
29 30¥ FEHM); Mark A. Geistfeld, supra, p. 274, http://lawreview.usc.edu/issu
es/past/view/download/?id=1000360 (20169 7¥ 59 Z<57A); Thomas B. Colby,
“Beyond the Multiple Punishment Problem: Punitive Damages as Punishment for
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116) 783 HFES Y FAeE Ao og. =94 A, http://law.justia.com/cod
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120) B9, "@FEANE oA AEH EpudAE”, stekst #2548 A4, st
3], 2014, 68-72%4.

121) B9, &9 =&, 68-7249.

122) International Fid. Ins. Co. v. Wilson, 443 N.E.2d 1308 (1983).

123) v]=FHA AA http://law.justia.com/codes/massachusetts/2015/part-iii/title-ii/c
hapter-229/section-2/ (20169 12€ 13¥ ZHA).

124) v]=3=HA AAM http://law.justia.com/codes/massachusetts/2015/part-i/title-xxi/
chapter-151b/section-5/ (20161 12€¥ 13¥ ZZHA).
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125) Philip Morris USA v. Williams, 549 U.S. 346 (2007).

126) Philip Morris USA v. Williams, 549 U.S. 346, 350-353 (2007).
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128) State Farm Mutual Automobile Insurance Co. v. Campbell 538 U.S. 408, 418
(2003); BMW of North America, Inc. v. Gore, 517 U.S. 559, 575 (1996).

129) dlE& E9 BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996).

130) AEHE g2 139 gejg=dl, YAlolA A=A A Lol 1945009 2
o)A BAIZ} | ARYO.Z State Farm Mutual Automobile Insurance Co. v. Campbell.
538 U.S. 408 (2003).

131) State Farm Mutual Automobile Insurance Co. v. Campbell. 538 U.S. 408 (2003);
TXO Production Corp. v. Alliance Resources, 509 U.S. 443, 460 (1993).
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£9°] Arnold R. Levinson, “Punitive Damages: There is No Single Digit Ratio Rule”
Pillsbury & Levinson, LLP, p. 2, http://www.pillsburycoleman.com/News/Punitive
-Damages-pdf.pdf (20169 12¢¥ 14¥ ZZ7#4); Cory Bilton, “Virginia Supreme Co
urt Permits Double-Digit Ratios for Punitive Damages in Coalson v. Canchola’,
Injury Law Around the Beltway, March 27, 2014, http://www.dc-injury-blog.com
/2014/03/virginia-supreme-court-permits-double-digit-ratios-for-punitive-dam
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554 U.S. 471 (2008).

135) Exxon Shipping Co. v. Baker, 554 U.S. 471, 513 (2008).

136) Joni Hersch/W. Kip Viscusi, “Punitive Damages as Numbers: Exxon Shipping Co.
v. Baker”, 18 SCER(Supreme Court Economic Review) 259, University of Chicago
Press, 2010, p. 261.

137) Mathias v. Accor Economy Lodging, Inc., 347 F.3d 672, 678 (C.A.7 2003); Koon
v. United States, 518 U.S. 81, 113 (1996).
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140) Jurinko v. The Medical Protective Co., Nos. 06-3519, 06-3666 (3d Cir. Dec. 24,
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141) Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008); Jurinko v. The Medical
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185) Klaus Tiedemann, a.a.O., S. 157 ff.

186) Jiirgen Baumann, Strafrecht, Allgemeiner Teil, 7. Aufl., Gieseking, 1975, S. 198.
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et A la modification de certaines dispositions de droit pénal et de procédure
pénale rendue nécessaire par cette entrée en vigueur), 5 =3 AFH TFA Al
FHo] 19944 39 14FH AlP= ok

201) Leonard Orland/Charles Cachera, Ibid., pp. 112-114.



H3E =9 g

9l REshs Fo| Yol YT Aol 1 oot gEu} Wele] st
oL} APHZIAISH B ARE 1 A4 BN HabEl] ofgith20 Yolrt

1= =
e FUBS AW FAClDE WY FAHY o] A8F X7} ¢
}_

o
g;é
A
—.~ l
@.
1o
o
)
fr
<
I
5
rol
)
1B
ol
I
At
0
hf
>
o2t
_O‘L
-,
N
)
9
%

F9] Aole s =7teh P Kol A™gtgo] EAsoF AE 4 Qe

Hhd, $59] Beolle sig =711 1 BA7E AEEEA] ARE skl A

L)
o,
o
7
0
o
rr
Mm%
i
)
i
5
=,
=]
Q.
o]
0]
0.
@]
w
3
D~
0
=)
2
3]
&
filo
)
_?L
kd
)
39
rlr
n}
i)
rlr
oE
rO

202) Code pénal, Article 131-39, alinéa 3.

203) FEEE =6 = TP AAR WS vk A2 AHolA] g2, =79 BE 33
Zrgo] PAPHYS BA otoll =Y A AHEHY Yo g 7} = Aotk
Frédéric Desportes, op. cit., n° 24.

204) 9] 7Fsdt AAAGAA ] R E= HFnE +%F, g AF, Ak Fa°ld 5
A2l 9 2] 57, B9 FAY w4 vl WAs sle] 2 Sol dFEn Aok
Frédéric Desportes, op. cit., n° 35.

205) Katrin Deckert, “Corporate Criminal Liability in France”, in: Corporate Criminal
Liability: Emergence, Convergence, and Risk(Mark Pieth/Radha Ivory(Editor)),
Springer, 2011, pp. 157-158.

206) EE QA (principe de spécialité)olst LuraQl 774 Fe7} ofdet AEHH ] niEd &
Hel Hd 4L IARE &F7) o|FoAEE sk AL YUllth Yves Mayaud/Carole
Gayet, Code pénal 2014, 11le édition, Dalloz, p. 149.
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(Loi n® 2004-204 du 9 mars 2004 portant adaptation de la justice aux évolutions
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19943 32 1Y Al 20054 128 31 Al
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St0q &5t %*IIOH CHoll BiE = A 750| s | 610] 85 Hx(0fl CHoh AM121-4X 528 H121-7%
B0 M121-428E H121-722 0| ME F | FE0| OE JAMUS 2HTHH(Les personnes

I

AEHRIS —'?'—':D%JEKLes personnes morales,
I'Etat,

morales, a l'exclusion de I'Etat, sont responsables

l'exclusion  de sont

responsables
pénalement, selon les distinctions des articles 121

=4 a 121-7 et dans les cas prévus par la loi ou le

pénalement, selon les distinctions des articles 121
=4 a 121-7, des infractions commises, pour leur
compte, par leurs organes ou représentants).

reglement, des infractions commises, pour leur

compte, par leurs organes ou représentants).

207) Frédéric Desportes, op. cit., n° 97.
208) Bernard Bouloc, op. cit., pp. 292-293; Yves Mayaud/Carole Gayet, op. cit., 2013,
p. 147.
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209) olHE/2AY/UHE, Fo] B, 619,

210) 7]3ole} 32 HECIU Aol ZASte] MEAHEH 02 Rl o] 507 st <l
2 9 E= AT = J= 9T Fojt2 A& 9u)git). Bernard Bouloc/Haritini
Matsopoulou, Droit penal général et procédure pénale, Dalloz, 2011, p. 160.

211) o|HE/FAQF/VARE, 49 B, 619

212) =AY, ZR A8, 2008, 460H.

213) Frédéric Desportes, op. cit., n° 158.

214) Cour de cassation, Chambre criminelle, 2 décembre 1997(Pourvoi n° 96-85.484);
Jean Pradel, “La responsabilité pénale des personnes morales en droit francais:
quelques questions”, Revue Pénitentiaire et de Droit pénal, Editions Cujas, 1998,
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n’ 34, p. 158.
215) Frédéric Desportes/Francis Le Gunehec, Le nouveau droit pénal. I - Droit pénal
général, Economica, 1997, n° 600. THt, o= ojf7pA|u} HRlofA| H o] ¢A] 4
2712 7% AUAY} VAL BAlolsl, FAWE vie} o] WL Yo Asgt o
At FAHCR ST et Wlo) FAIS AHE & ek
Bernard Bouloc, Droit pénal général, Dalloz, 2013, pp. 463-466; Bernard
Bouloc/Haritini Matsopoulou, op. cit., pp. 504-506.
217) ZgA P 33, 43, JAFRE EROIAL JoH, JAdA R ¥ 82 o
29 #e} Ztt. Annie Beziz-Ayache, Dictionnaire de droit pénal général et
procédure pénale, Ellipses Marketing, 2016, p. 88.

216)

HE| = (Classification des Infractions)
AZ|(Delits)

oA SHH H131-32

Z=Z|(Crimes)

oA FHH H131-12

2|ZAZ|(Contraventions)
O THA SH H131-12x=

- MR Y |30y | - 73 - w3y
-30H 0/t HeH W 3T | - T - DA Y A131-14%9
L | 205 OBlol A U B | - HIH Ha|utets = 2a|HH
T -9y Y 9 30| | - 243y - DYA 3¢ H131-16Z, A
L sio o ojatoz o - a7z 131-17%9| HE3
H O omEa s AI3I-2E | (Stage de citoyenneté) - DA Y A131-15-1%
= =8 8ot 7ts - MEISAR(T.LG.) O| A|HHAFS
= O%i%*é SHHM131-10%: & | - T2A S x1|_131—6£01| T
o S Y Its ’_é:%' HeEES 2 et
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- DA S H131-10%2
253
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218) Code pénal, Article 131-39, alinéa 1, 1°.
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AT SR 24 o/t 1 JF5H] 2HE FHE WA K Juge
de I'application des peines)o| Al E15joF FFeHmA G A|131-46 A1)
TAJT PR E H1E -2 PRGN APHAAIE Aast ol 9aE
XM’@J 4 9loH, o] AL AFIZAIE Aargt MY Hlof tiste] M2& S
ANSEAY ARFA] ATE Flad & AR Al2R). S2E e Hlo] disiA
= SAIF HAY FAIAG220004 9] frREA T W A A, SE U9 FA220
AB7IE AME SAIE B o QlaL, =AY Al131-21%2200] 88 84
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TA9] dismiAlol ot Ao AXY T3, HHE Wty flste] ARSEAAY
H2o] digo] E3ld 520 25 FEEREAE B 5 Arh229 Yot 35 A

S

219) Code pénal, Article 131-39, alinéa 1, 2°-4°.

220) F4-AE 59 A7t olFelAe ARGl tisiite A S8 HA(Code monétaire
et financier) A4¥ A2H A1 (Les marchés réglementés francais)o] 733 ATt

221) tjg, Igiclo] AFRICRRE AFE 4oty Y3t £HEY AFEFo| H FHE= Lo
SAHA =t

222) Wit ﬂ"g.oﬂ At vlo] wEbA RabEls 430 o] 7St e ZHA FY A
131- 21 = AHEAS] He FEE RC0E 5, AEY EdVMs/dolu SARRESA
oRE 0}1 HE P Aol AlFstAA AFst L g RolAThd, f-2411slo] AR5t
AU AFEA AED 4= e ZE AEE BT £ XS sk ek g9 Al
131-212 A2¥).

223) Code pénal, Article 131-39, alinéa 1, 5°-8°.

224) Code pénal, Article 131-39, alinéa 1, 9°-11°.

225) Code pénal, Article 131-39, alinéa 1, 12°.

226) THA P A131-39%E 1201449 79 10€9] B33 A4 didsks HE Al
2014-790%(Loi n°® 2014-790 du 10 juillet 2014 visant a lutter contre la
concurrence sociale déloyale); A12Zx0] QaiA 7HA= At
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o2 F7Egd

230) Circulaires relative a 1'entrée en vigeur au 31 décembre 2005 des dispositions de
la loi n° 2004204 du 9 mars 2004 généalisant la responsabilité pénales des
personnes morales.

231) Annie Beziz-Ayache, op. cit., p. 293; Loi n° 2007-297 du 5 mars 2007 relative
a la prévention de la délinquance, Article 64.

232) Code pénal, Article 131-8-1, alinéa 2. T 1913} Aol 597} urtd WYL d&E
iAS Bask & Qlth Code pénal, Article 131-8-1, alinéa 3.
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233) Code pénal, Article 131-8-1, alinéa 5. A5F A7FF ol oA AHujadggo] A==
735l e 1,500425 Z23oHA] = WY WolA Ha e gopA HrHCode
pénal, Article 131-15-1, alinéa 2).

234) Code pénal, Article 131-37, alinéa 2; Code pénal, Article 131-40, alinéa 1.
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Abstract

A Study on the Diversification of Sanctions

against Corporate Illegality
Yun, Jee-young®-Lim, Jung-ho**

With rapid growth of capitalism today, the companies have risen to a
position of dominance that affects the lives of individuals, directly and
indirectly. Most of the companies are incorporated under the laws and
authorized as a corporation, which is a legal entity that enjoys most of the
rights that an individual possesses not only in the private, but also in the public
sectors. The corporations cause various deleterious effects through their
activities; nevertheless, corporate capacity to commit a crime are denied. The
rationale of this treatment is the principle that only a natural person can be
considered as a subject of committing an offence under the criminal laws, and
therefore a corporation that lacks an intent and body of its own should be
denied of its legal subjectivity to act, and of its liability as well. Although there
are some mechanisms to punish companies or corporations, other than the
natural persons, by using joint penal provisions prescribed in a variety of
administrative criminal laws, even they have inherent limitations in that they
premise punishment to a natural criminal as prerequisite. Furthermore, it is
difficult to identify a specific individual who should be held accountable for
an offence inside a complicated corporate structure. Therefore, when it is

* Korean Institute of Criminology, Senior Researcher

** Korean Institute of Criminology, Senior Research Fellow
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impossible to identify a specific employee of the company to apply legal
sanctions or where there does not exist a specific person to apply punishment,
the justice system may produce irrational outcomes that no criminal sanction
can be applied to the offence. Particularly, in corporate crimes that cause a
large-scale tragedy, such as Sewol ferry disaster and Oxy RB(Reckitt
Benckiser)'s humidifier disinfectants disaster, the subject that creates and
controls a dangerous situation due to a lack of safety measure or any other
reasons is not a specific individual, but a corporation itself in general, the
corporations cannot be held criminally liable of its own under the current legal
system. The critics point out this as the fundamental limitation of the system.

While corporations enjoy massive profits through their business operation,
they do not take proper legal responsibilities for their illegal activities. To
realize justice in society, it is necessary to enforce a prospective legislative
measure to punish the corporations at fault, aside from the matter of
subjectivity to apply punishment. It is also necessary to consider the aspects
of criminal justice policy that the legal system should protect the society from
the corporations’ anti-social activities. For this purpose, the system should be
refined to message the corporations that the disadvantages suffered from the
possible criminal punishments exceed the advantages gained by committing
illegal activities. In sum, diversifying the criminal sanctions to prevent the
corporate crimes effectively and forfeit the illegal profits is necessary. The types
of sanction, which used to be reserved as more serious and careful approach,
such as corporate dissolution, compulsory closure or suspension of business,
judicial oversight, exclusion from participation in public contract,
announcement of the corporation’s violation of the law, and punitive damages,

should be adopted, in this context.
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