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Holgrh Uhe o] Holo] tiet UXa IR 19s0dtiRE 2]
AT Uk BEe) i, W, T93 HEES Unkx Qubet 2
it FeiE wA Hoinh Ueke REe) wpie wste] Axe] |9 s

|

TIE59] A3 A YRES Ao izt MEAl $AE Sl ok A FdRES
ol Bl A d@on IES HARER st 35AY ATt 7hstheR
Hedo] AS ==UiA stgch HEAEA Eds & o AYYRES dd A=
of gt olopr|u} HAol= ofuFt 5ol AUM=Al Al oi7IsiFTk ol &
A RS S 23 Th(Hennessy A. (2005), “indigenous justice: indigenous laws at
the colonial interface”, Paper presented to Law Asia Conference, Bali, March, p. 6. ;

Chris Cunneen, op. cit., p. 122.)
319) Chris Cunneen, op. cit., p. 121.
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Sled] ol TAUTIY) 2HH PAS BHaks b 2Ho| Go] A XA
(healing process) = BAFEIT, LHER 550] wle MRz SolA 159 A%
(AFYINEC] EHET Tefst AL B FHUSIA ofE FFL mXE:
A LI wEte, ARER slolF BFA AN 259 SIS SHelst
T FEACA T50] FEstdu gRo] AEUS EFES st of

23t oo Hx'= PAelation)E 7IREe® Shet] A2 £4, Adf, A7)
g, A siE, 2Ea FEAleke Higke ARl 8ass ol 8Rithi0)

3. Or=2|7t =719 TEX UM=HsHZHM=

ofze|7te] HFAQl AFHAIAHS] tEA EAS AHEH, ofE EA7}
ARSI EAE 3EAl 2 A AAQ] EAR viehEo] AlE]E 23}
(social harmony)®] 3|&E3} el Zxdich FEA el HEHA FAA
(arbitrators) 7} A3A glom] APHAIARC] Qlo] A UES] ol Hwrt ui$-
=t Zhafol] o]27] ffal sk Al @2
Aok Axjoll et 12 AallA A Y FAsich W Adske AR
o2 2] gon  ApHabgo]l AP (voluntary)olw  APHARL 5]
(agreement) o] A3) o]FoATt AL F|5H(restorative) A2 2] *H
Z5p APHE AAARR ALEE S Bl Al BAECE AR A
Al A g eHreintegration) S HH O R gt OF|(rituals)E F3l I H
Sk Apdolehar sijA] BEEA] fARHA A=A deth ofgfellAl= o]t
A Aeg AE3 AHE AHE IR gt

2] <5 (customary law) o =

ruﬁ o
)

2L M oX

320) ibid., p. 115.
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7h @obzg7te] AE &5 (ubuntu)32l)

O HE

L2 HE(buntu)+= A7FcRe(humaneness), 217Folj(humanity)2= =02 ERQI

o) 42 EEFT A Q0] 8T AN FIUE WA FuA ZEE
Mdolch 1993¢ A= HolzZa]zl s xoto= “Edx(verngeance) HTl= 0|

3fj(understanding) 7} H-E{(retaliation) Ht}= HEANreparation)©] ZJAJ(victimization)
Hrbe SR ubuntu)7b BRSRY = w9to] AAA QlaL, 1995dell= AR A=
= HR3IHe & ofya} 1996 o] “ZATEI IS (The Truth and Reconciliation
Commision) = O}SHEo| Earpatheid) 7|71 7L GSAE SRk WS
Ashs A4S Welzl= F.

Holze|7} Fafsolla dodt Ao AR WS ouloflA 352 AbHol
2l £ 4 Qe Al dyfol I dtofle gotze|rt g8l AE
A T AAlo] ZlEo] At 2R S ‘Eﬂﬂ—‘% &% &2(consensus

through dialogue)'o]s] HEAOR ofmelzle] Ak AHolt} MEmTt AH

O] A4, T2t &, 7ol BAG e et Foloh

SuEG uA AU BE FolagremenyZ} TS 20T GBS Tl
TedE 7L glon ARdnt HE RE AR sk AT BEE
(indaba) & E3 &9(consensus)E E&Fol= AL BR=E S}y EgF S EE=
SEAE Axskl et o] FEAlE T AEoly HEe Y= Eol of

Yel ‘g 7[S(extended family)' & oJujahy o] A, 2, 220 HolA
ARoje A eJRoI7kA] E3SH= PR olF(humanity), L A7} St
o] 4Eg ol girks oulg Zecky Ay

1’]’. E%]'E]'(Rewanda)g] 7]'7]'7]-(gacaca)322)

71 Hgacaca)gh= B el “Edgrass) o2k =2 7HAAL Qled AE A

-

321) Dirk J. Louw (2008). “The African concept of ubuntu and restorative justice.”, ed. Dennis

Sullivan, Larry Tifft, Handbook of Restorative Justice, Routledge, pp. 161-173.
322) Dirk J. Louw (2008). “The African concept of ubuntu and restorative justice.”, ed. Dennis

Sullivan, Larry Tifft, Handbook of Restorative Justice, Routledge, pp. 422-434.
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3o o]l WS o] nkE FRISe] F Fo) Sueh tlA fedich
WA o]% 2dttolae AlTRA] Abdale] Ytk @8 Alzte] Agjat HEA
AR Fee SR EE AEste] I5o] AdEst AdE 2AAske M=
AL YBE 35kt olF @A YulollA] 717 Hgacaca) 2haL gt
29th APGERPR)= Holzalzte] XAyt stel¢lls] wWalS ARt B
52 APHE FSHHA ofshate] Zofgh 44 Bo] o9l A, FRUS Ax
Slal Aol FZict. of2fdt Aol thshdt Ak Hok Al&shA Aelskal
A Eol7] S8l 2ot} HE= AEAU EAHA ARl 7P AleE
27| ARfsk) 0% 1998 wAT=S 7S AR 8] (confession)
ks AR 288 ARG, olE AIZIE 2001de] T W (gacaca

courts)” AHHeo] FaH= ek

oft
2
o

A& = A, gt oAudt He asfof sheAlE dokHal dit:
BHOR oA HuE viel o], felutold ARYEE ARtAE B
= dEoA AIREE AlrsS AEE, HHom st dasi, &
ARl Aigo] B ofof sh, 1 A IpofA FARES] HeAdol B
FEofoF T & o Qlrh ER =7iEEe AR} olRRl Al EA s ARete]
A2 DsHA A= oloF sh, npAee® I gigARdE dekstAl, 12l
Aot Aod A o7t lea & = S

ol HIFoR offfjoMs FAMRNA tAEAEYte =YD A,
oleel HES AFsoF GAE FA EUTAI ARIEAIR el AZsisk
o iAol oA Rt wiel o] fdvle] Hed, 7IE FARPMHAIA
eke] A, AR ddAbe] HeskE Azsidion, AdgA o = A
AR} gof, AapA e dERA, SHAd 2R A Ao A
Ao e o & AT o] Il A =l A AlRYEAL Q)
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1. 71E SAAERIARIS] SHA

ABHAIES HIESe] gt Fat, dEo] qifEAS AT o] AvEE] A
M ojuRt BAE 7HRS Aol disl AuE Bart vk °olE Sl f-Eluet
oA A oA oleldt ARE =YT & USAE doks = AL ot
A feuRre] AeE AEEE, ARSI oftlzu el o3t AR, &
FANFE0] Ao Tl RAHel AwzA ZAsEY Aoz wolnt it
olgig A=Y Aike ToR SPters 230 RS HaAFlen, PAF
A7kl APgE & olafsh: SIS Bl AR dusHAl ST 4 lsich
z o] A9 ABRIEE AFHos grsles kel 1 avHel &
Hollal= oAl ¢F d A=Y Zlojch. =7t Yro] Be5 HH, o]
=7k AR AR Hwstete] HEskal =l Ak =] HiFoluy
I adpe] fAMeR Hob & 7oA ARSI ARte] 7S FAAPHA
o] BEjE He Heshal Qi Aom FAHEL 53] thgolA dvlE S
o FApbE Amo] WIS Awud ol driels 3] SAste] &
Ao 2 A,

SRR Ab=te] Al EAE AR FEA R Fobs = 9l F2Rgol o
A= e oot vk 22 viE diAEAs ARk Hi4dol obd

H
=
g ARt sk 390k FAAE ABYS Yu 4E ¥

Eb Agolth 7lEe] FAFES] FAMPAANE MAS bt chadiks
QAN AT ol FUES WARNE A7ls AL ek 4o

1
ol
i)

ol WAE AXZH T Bofslel WA HUsll IR
APREAE Fo FNES WAl o) QAT S AT, WA T olF
o= Wl sl 7k A7) hAl S F Aol A=t BHEUL
o} ol 29 71E FAA dfeickele] FHAe W

PR ATAES] A FAAHAE o] XS Sl At

o
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5 AR WA e A AAHOR ule tasich el
A v} o] SEoAE AL HIBAA e Aot R AR
L A A=GE AXY Tolck Holmert w3k Seluielel fARHA of
ARl Tt BEFRo] GleolE oleid AwS Attt Lot
WAF0] Aol oleigt AEst old Wo] tste] oj@A| hesheAE &
Aot S A2 WA Edh Basn 71EHe B2 ueigits v
o4 el maol ik oled YU B IS WAT HAY 4 ¢
L ouoko R 7z A Almet 3 DA aere el 4 9l
Aolch 2, WEo] glrtel oldd AEES ANHOZ AH FAA A
28] f95)7] ofgith WESE B9 ojefat WAES Hr} AHOR of

&
9 4 qlom, ol WAt WA MBELTS £ Wok ok} oS Fhs A
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A
= L bS] B S 1 B AR A, 4
G ol A Ol A efstel Wilel AP} ek A0

oh. olfRk Mol Slof gihdHe] | goke A2 i F8sith v
goll 2lol of=dt EAlof digt 131% Z 4013}1 o Aol

3. SARtel o A EXH 2l 2F

oAl Aol Al] SlaiM Sakate] ot glofok diek 9ol
2ol @, F3, AR AFA chARAHAYte] glo] 2 o)

A wjol 7
% s 24 5& AL ZAEck: Aolth weba drjols oleldt Al
2 =] ol T AAle] Belol dislol Bgle Smlsix) golof s,

gaia 9 sksia B v)7e] iRl ofsor shul, saha W 7h
A B Axjo]| Zhodl= Ao] erASk Azbsjjof sk o]yst =AQ] Al
o gabape] AP ofsh mAgEolof sk Aol “a‘ﬂXl UGk A 24
AP} EelolA) Bo|olshA AbgElolAt ok 2 Flolek 2ljo] gc,

oA 512 SAbe] Fopl B 21 Aeloleka b, 4 34 A
Wi wet Wk 24 Aol digt Fo o)del YAES S| Heloh
Aae] 1, ANEe] Aol ofet il 7Rs Fatk Sofl disl FEe ARe
S ek ek st B Aol BRisto] olefet Wajel WA
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AR we Ae] i weldle] AnHIL G AE Aol A=
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A ARAS WA BAR ey sk galo] obA shu gick aew @
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o] T AFAET} FuEHA aFo] AHHe] ] ofgE HER
L5t Al wigstel] A @ EAsiAtl Akt Alwe] Hado]
AHA o tFEUd Aotk
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Oxford University Press.
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A Study on the Korean Conventional Alternative
Dispute Resolution (ADR) System in Criminal Justice

An, Sung—Hoon
1. Purpose of the study

The Alternative Dispute Resolution (ADR) system, like criminal
reconciliation is not an entirely new method of resolving problems, It was
a normal and universal system for handling disputes before a state that
represented victims appeared, In many societies including the US, Canada,
Australia, New Zealand and KEurope, Restorative Justice has been
suggested as an alternative to the existing criminal justice system, The
criminal reconciliation system in the US and England have showed great
development in the past 30 years and it is important to understand that
these systems are derived from a customary or conventional ADR system,
The purpose of this study is to discover the conventional ADR system in
Korea and find a way to adopt it into the criminal reconciliation

program, Unfortunately, there was little data for this study and no
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prior research, However, there is a lot of data about the conventional
ADR systems in China and Japan, that share culture commonalities with
Korea, Consequently, in this study I tried to determine the conventional
ADR system in Korea and how it can be adopted into the crime
reconciliation system by comparing Korea, China and Japan due to their

cultural similarities,

2. Comparing conventional ADR systems in the three country

a, Background and necessity of the system,

Let’s first look into the latter part of the Joseon Dynasty. In the late
Joseon the state tightly controlled punishment power as such the role of
the state in resolving civil and criminal litigation disputes grew, Civil,
administrative petitions, reports, etc, were added to the work of the state,
So, the need for alternative dispute resolution was sufficient, Moreover,
minor incidents would have been presumed to recommend, The same was
true in China and Japan, At the time many people were not afraid to sue,
despite the general principle of the government to suppress litigation,

However, the proper treatment of a suit would have been difficult for
public officials to deal with and therefore these officials would have
wanted these cases to be solved with by a method of reconciliation, not a
legal suit, In addition, a negative perception of lawsuits in China, Japan
and Korea is thought to have contributed to the prevalence of alternative
dispute resolution methods, Korea as a Confucian society has negative
view of litigation, This perspective was the same in Japan,

The cases involving the daily lives of people was solved through

agreement between the parties, not through involvement of the state, We
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can assume that the Korean, Chinese and Japanese societies that had
common Confucian culture were all reluctant to resolve the conflict with
government intervention, and seeked consensus and coordination between

the parties,

b. The features and Characteristics of the system

In the context of the above understanding of Korea, China, Japan, the
nature of the traditional alternative dispute resolution methods and
features are considered to have the following characteristics,

From the historical materials, It is presumed that the system of
mediating conflicts and disputes was not at the national level, The
procedure and nature of the system is relatively detailed in Japan and
China and they seem to have similar nature,

In terms of the alternative methods of dispute resolution, Korea, China,
Japan all feature a common mediator from the community to bring the
parties to deal with the conflict, The mediator could be an official, but
most of the case, it was the elder or community leader from the town,

A common feature of the systems is that elders in the three countries
who were considered as virtuous were allowed to be a mediator, This is
because this person, who understood town's circumstances could better
play the role of mediator better than an officials who was replaced

frequently,

c. Problems and realities of the system

The problems and realities of the dispute resolution systems in the three
countries are as follows, First, Korea's reconciliation(FAF) system was not

institutionalized in the country, so it is useless to investigate the
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legislature about the system, However, historical materials state that this
method was publicly used in many criminal cases,

In order to overcome negative side effects of reconciliation, the application
of this system to cases of murder was banned, If someone broke this rule
and mediated such a case, he or she was punished, Despite this, according
to other historical data about murder, the reconciliation system was also
still often and publicly used, In this context, it can be assumed that
reconciliation was done illegally for some crimes,

In the case of Japan, in addition to the side effects, there were some
other negative effects like unequal position of the parties or forced
reconciliation, They were also showed in China's system, in an increase in
cases where the moderator of the dispute didn't take a neutral position,

In this context, it is presumed that with governmental pressure to
reduce litigation and a social atmosphere in which people didn't like
litigation, but the moderator didn't take neutral position that
reconciliation was forced, In China, due to these abuses of the moderator’s
privilege, it was limited and government made people monitor the actions
of the moderator, so that the side effects could be solved successfully, I
believe the systems of Korea and Japan were also similarly changed,

This is a comparison table of the three countries alternative dispute

resolution system,
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[l Comparison table of the three countries' ADR system

Division Korea China Japan

Elderly of venerable man of | Elderly of venerable man of

Moderator |Head of a village, officials
town town

Process | Moderator’ s mediation Moderator’ s mediation Moderator’ s mediation

Increase of litigation, , |Increase of litigation, ,
People suing minor Official’ s lack of ability to | Increase of litigation, ,
Background | crime, Official’ s lack |resolve litigation, People’ s | Official’ s lack of ability to
of ability to resolve complaints about unfair resolve litigation

litigation judgement

Abuses of the moderator’ s | Unfair position of the parties,
Side effects | Abuses of the system right, Unfair position of the | Forced reconciliation, Abuses
parties of the system

Saving the cost and time of

Decresing the number of | Decresing the number of judgement, Restoration of

litigation, ment litigation, ment . ) .
Purpose ga_o ,.Judge © . ga_o ,_Judge © . the relationship of parties,

considering the parties considering the parties !

) ) Decresing the number of

circumstance circumstance

litigation

3. The implications of the traditional alternative dispute resolution system

Considering the advantages and disadvantages of traditional alternative
dispute resolution, I searched for a form of alternative dispute resolution

that could be applied in Korea, They are as follows:

a, Linkages with the existing criminal framework

We need to investigate what relationship the traditional ADR system
have with the system led by state in the three countries, Then we could
know how to introduce the system in a modern context,

First, Let's look at Korea's case, It seems that the reconciliation system
was secondary to the country's judicial system, But the traditional ADR
system decreased the number of cases and moderator who understood each

party helped people resolve problems peacefully,
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In other words, the reconciliation system in Korea was not institutionalized
but the effect of the system was excellent, The same is true of China and
Japan,

However, we need to consider the side issues which can be found in the
three countries, The side issues are deciding which crimes to apply ADR to
and securing the neutrality of the moderator, To solve this problem,

linkages with the existing criminal framework is essential,

b. The need for legislation

Some alternative dispute resolution systems are defined in the law, but
some measures are not specified in the law, As discussed above, the
reconciliation system in Korea was informal but in China and Japan, it
was an official system,

We now live in the society of law and if the system and as such if ADR
is not codified in law, many people will be confused, Also, to solve the

side effects discussed, legislation is essential,

c. Ensuring procedural rights and agreement of the parties

As discussed above, the traditional methods of alternative dispute
resolution in Korea, China, Japan had one great evil that adjustment or
arbitration was forced, Therefore, To adopt this system successfully, each
parties should be involved voluntarily and all procedures should be
considered safe,

In addition, prior to mediation the parties should agree on their rights
and the nature of the procedure and moderator needs to explain to the
parties the expected result of their decisions and such rights should be

guaranteed,
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c. Securing objectivity of moderator

As discussed earlier, another problem of the traditional methods of
alternative dispute resolution is that it lacks objectivity of the moderator,
This will make adjustment unfair, The most important role of the
moderator participating in alternative dispute resolution is to resolve the
conflict between the offender and the victim, In the past, local elders took
these roles but, nowadays, it is virtually impossible to make someone
perform this role, so new mediator ensuring the quality and objectivity
needs to be selected,

In order to solve these problems, moderators need education and training
for neutral reconciliation and effective mediation, Also, structures and
procedures should be established to ensure the qualification of moderators

and new system managing these moderator should be installed,

d. Infrastructure construction to introduce ADR system,

As shown earlier, considering our traditional legal sense and culture,
ADR system is thought to be settled successfully, The problems are
deciding how to ensure objectivity and neutrality and which institution
would manage this system effectively,

The amount of litigation has increased and people tend to solve their
problems not by reconciliation, but by litigation, In the current environment
it is reasonable to suggest that people will not use the ADR system frequently,
Thus, the success of failure of the system defends on promoting and enabling
the system, A representative ADR system in our country is criminal mediation
in the process of prosecution, Reconciliation at each criminal stage is expected
to be introduced in the future and the construction of infrastructure is needed

to make this system successful,
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