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192) MPC section 2. 07(1)(b)

193) MPC section 2, 07(4)(c)

194) MPC section 2. 07(1)(c)

195) Model Penal Code, § 2. 07(1) (c).

196) d& 5o, JadeddY HAE AT st T Hol7MA St AR o
F9] qt4o] Atk A7 AE, ALY AL e 9 Y FAA FolA HE
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&9l FHOoR 245 EASIT,

o= Holtl Colo. Rev, Stat § 18-1-606(2); Del, Code Ann, tit, 11, § 284(b); Ga. Code
Ann, § 16-2-22(b)(2); Tll. Comp. State. Ann. ch, 720, art., 5, § 5-4(c0)(2); Towa Code
§ 703.5(2); Mo. Rev. Stat. § 562.056.3(2); Mont. Code Ann. § 45-2-311(3)(b); N.Y. Penal
Law § 20.20(1)(b); N.D, Cent, Code § 12.1-03-02,1(a)(2); Wash, Rev, Code Ann, § 9A,
08.030(1)(c).

197) Model Penal Code, § 2. 07(1) (a).

198) Ga. Code Ann, § 16-2-22(a)(1); Kan, Stat, Ann, § 21-3206(1); Me, Rev. Stat, Ann, tit,
17-A, § 60(1)(B); N. J. Stat, Ann, § 2C:2-7(a)(1),

199) Ariz, Rev. Stat, Ann, § 13-305(A)(3); Ark, Code Ann, § 5-2-502(2)(3)(A); Del. Code Ann,
tit, 11, § 281(3)(a); Haw. Rev. Stat. § 702-227(3); Ill. Comp. Stat. Ann, ch. 720, art. 5,
§ 5-4(a)(1); Ky. Rev. Stat, Ann, § 502.050(1)(c); Mo. Rev. Stat, § 562.056.1(2); Mont, Code
Ann, § 45-2-311(1)(a); N.Y. Penal Law § 20.20(2); Ohio Rev, Code Ann, § 2901.23(A)(1); Or,
Rev, Stat, § 161,170(1)(a); Tex. Penal Code Ann, § 7. 22; Wash, Rev, Code § 9A, 08,
030(2)(c).
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200) Developments in the Law-Corporate Crime: Regulating Corporate Behavior through
Criminal Sanctions |hereinafter Developments in the Law], 92 HARV, L. REV. 1227, 1249
(1979).

201) Id
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202) Magnoliia Motor and Logging Co. v. United States, 264 F. 2d 950, 953 (9th Cir. 1959),
cert, denied, 361 U.S.815 (1959); American Medical Ass'n v, United States, 130 F.2d 233,
253 (D.C.Cir, 1942), aff'd, 317 U.S. 519 (1943); United States v. General Motors Corp.,
121 F.2d 376, 411(7th Cir.1941), cert, denied, 314 U.S.613 (1941). Developments in the
Law-Corporate Crime: Regulating Corporate Behavior through Criminal Sanctions [hereinafter
Developments in the Lawl, 92 Harv, L. Rev., 1227, 1250 (1979); Lederman, op, cit, n. 118,
p. 290.

203) Developments in the Law, op, cit. n. 166, p. 1248.
204) GRUNER, op, dt. n. 137, at § 4.1-4.7; Khanna, op, dt. n. 137, p. 360-377.
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205) Charles J. Walsh and Alissa Pyrich, Corporate Compliance Programs as a Defense to
Criminal Liability: Can a Corporation Save Its Soul?, 47 RUTGERS L. REV. 605, 605 (1995).

206) Walsh & Pyrich, op. cit. 169, p. 677.
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=

214) BBI 2002 IV 5390, 5455 ff.

215) A9A FW A1022 7P (Stratbarkeit) A1 71 oA JATFS T oA,
71999 ZAHY YollA Z=F(Verbrechen) F= 7 X (Vergehen)7} A1, 1 3
A7 AGle VAR o R Qlgto] EAT AAlelA ALE & gl A T FHE
AFe T 71900A A&E. o] B 719 o swek o] Tgof] Agh}
A2g o] W I 7} A26023R(HH 23], A26025%HHo| gt AFAY), A30522
ZAFAED, A322022(A9A FEYY HEFE, HES), A32Y5REFEFFA) E
£ A32o7x(=Y FRAY HEFS) Ad B g7 wet 198049 1249 199
A Adaz A1 ao FE FHo| sFste A, 7Ide]l 19 HAPYPE WAS=
o Bastil 7|7t BE 244 dqRAE A ofyatgiche dlo| tiste] wd
7beet dols 1 719 ARy b HeE AEEr)
A3g HE2 53] W99 AFa 2L AT Asy A9 &8 12 7199 A
AY AEsgo] ot Has g
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b, e Hel, & Ao Apg2 A gt
c. 34
d. 1Q13]A}
http://www.admin. ch/ch/d/st/311_0/2102. html

216) 2912 WP A T QAo o AT AEeE 0|23, 912 B
Ao 719, WeHeE A3 ABTEH, TUATREDE, 2006, 1281308 HE.
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219) A3, ele) BAA L] BE 4 1o AWE, WAAT BA A6, ARUAALY,
2009. 6, 282-283W; ©o|F3], k9] &, 132-137H; Pieth, Die strafrechtliche Verantwortung
des Unternehmens, ZStR 121(2003), S. 359 ff.; Schmid, Einige Aspeckte der Strafbarkeit
des Unternehmens nach dem neuen Allgemeinen Teil des Schweizerischen Strafgesetzbuchs,
in: FS fiir Forstmoser zum 60, Geburtstag, 2003, 768 ff.
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221) Hans Joachim Hirsch, Die Frage der Straffihigkeit von Personenverbdnden, 1993, S. 16,
Matthias Korte, Juristische Person und strafrechtliche Verantwortung, 1991, S. 11.

222) Klaus Tiedemann, Strafbarkeit und Bu /3 geldhaftung von juristischen Personen und ihren
Organen, in: Old Ways and New Needs in Criminal Legislation, hrsg. von Albin
Eser/Jonatan Thormundsson, 1989, S, 161ff; Korte, a.a,0, (Anm, 171), S, 13,

223) BGHSt, 5, 28(Urt, v. 27. 10. 1953).
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Ehrhardt, Unternehmensdelinquenz und Unternehmensstragfe: Sanktionen gegen juristische
Personen nach deutschen und US-amerikanishem Recht, 1994, S. 37.

225) olgjet Zzof &3t AA= 9074 o]+ HEel FWE]‘“D}@U\{IZ,F M4 EbRFELBY
BN OB & B, R % FREE308(1979), 2528 ),

226) BGB I, S, 481,

227) Hans-Jirgen Schroth, Der Regelungsgehalt des 2. Gesetzes zur Bekdmpfung der
Wirtschaftskriminalitit im Bereich des Ordnungswidrigkeitenrechts, wistra, 1986, S. 162f.
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228) Ekkehard Miiller, Die Stellung der juristischen Personen im Ordnungswidrigkeitenrechts,
1983, S. 45.

229) Ulrich Weber, Konzeption und Grundsitze des Wirtscaftsstrafrechts(einsclie 8 lich Ver-
braucherschutz), ZStW 96, 1984, S. 414; Hans-Heinrich Jescheck, Lehrbuch des
Strafrechts Allgemeiner Teil, 4. Aufl., 1988, § 23 V2, S. 205f.

230) Jescheck, a.a.O. (Anm, 179), S. 18iff,
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Empfiehlt es sich, die Strafbarkeit der juristischen Person gesetzlich vorzu sehen?; in:
Verhandlungen des 40. DJT Bd. 1, 1953, S. 67; Karl Engisch, Empfiehlt es sich, die
Strafbarkeit der juristischen Person gesetzlich vorzu sehen?; in: Verhandlungen des 40.
DJT Bd. 2, 1954, S. E3; Fritz Hartung, Empfiehlt es sich, die Strafbarkeit der juristischen
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Teil, 31, Aufl,, 2001, § 311 3, S. 28.
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(Anm, 172), S. 170ff,
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Criminal Sanction on Corporate Activity(1l)

- A Theory of the Punishment for Corporations -

Kwon, Soo Jin*

In modern capitalism, corporations play an important role in economy and
society. As corporations expand their activities in various fields, legal disputes
and infringement upon legal interest are increasing. Crimes involved in business
activities, such as environmental crimes and economic crimes, cause even more
serious damage to legal interest than those committed by individuals. Thus, it is
necessary to regulate corporate activities to prevent infringement upon legal
interest caused by corporations from the criminological point of view.

This study examines necessity of the punishment for crimes caused by
corporations. Firstly, the increase of corporate crimes denotes criminological
necessity for it. During the last decade, the number of corporate crimes has
increased by over 50 percent. The rate of the increase of corporate crimes is
considerably high compared with that of individual crimes that was 23 percent
during the same period. This shows the criminological necessity for regulations
on corporate activities.

Secondly, the punishment for corporate crimes is indispensible to attain

* Senior Researcher, Koeran Institute of Criminology
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retributive justice. Civil liability like compensation is not an enough sanction
against crimes committed by corporations. The punishment should be inflicted
on corporations that cause infringement upon legal interest by their criminal
acts. It is, of course, necessary to consider the difference between an individual
and a corporate body to mete out appropriate punishments for corporate crimes.

Thirdly, preventative effects can be expected through the punishment for
corporate crimes. Though deterrence is one of important functions of the
punishment, current punishments focused on individual crimes are not effective
deterrence against corporate crimes. In most cases, fines are imposed upon
corporations that commit crimes in accordance with the article of bilateral
punishment. However, fines are not sufficient, considering damage caused by
corporations and their financial size.

Fourthly, it is difficult to specify wrongdoers in corporate crimes. Each
member in corporations performs limited duties since modern organization of
corporations is very systemized and divided. It is possible that no member of a
corporation is punished for corporate crimes though the whole society suffers
from damage caused by its criminal acts.

Fifthly, damage caused by corporate crimes results from not only their
members, but also corporations themselves - poor control systems, defects of
organization, and so forth. It is unjust to punish members inside corporations
for infringement upon legal interest that results from the defective structures of
corporations. Corporations themselves should assume liability for it.

Lastly, it is true that there is a limit to punishment for corporate crimes.
However, civil or administrative sanctions are less effective ways for regulating
corporate activities. Corporations can easily shift their liability onto consumers
by including cost for civil sanctions in prime cost. It is consumers that pay
compensation for damage caused by corporations in the end. It is said that
administrative sanctions are more effective than civil sanctions to regulate

corporate activities. However, administrative authorities tend to be reluctant to
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Abstract

impose administrative sanctions on corporations since they are concerned about
economic and social impact caused by administrative sanctions.

All things considered, criminal sanctions are most effective methods to
regulate corporal activities from the viewpoint of criminology. Corporations,
however, shall not assume criminal liability unless a corporate body’s criminal
ability is admitted. In Korea, corporate crimes are punished not by the Criminal
Law, but by the article of bilateral punishment in special laws for practical
necessity. It is contradictory that corporations that do not have criminal ability

should assume criminal liability.

This paper examines a corporate body’s criminal ability in order to seek
desirable methods for resolving discrepancy found in criminal sanctions against
corporate crimes. A corporate body’s legal ability to act is the premise of its
criminal liability and is based upon the concept of behavior. According to the
theory of social behavior that is prevalent in Korea, the definition of behavior
is a socially meaningful human conduct that is governed or governable by
human being’s will. Like an individual, a corporate body can do socially
meaningful work that is governed by the will of its organization or its
members. Thus, a corporation’s behavior can be identified as the behavior of
its organization or its members. In this sense, a corporation can have the legal
ability to act.

Some deny a corporate body’s criminal ability because it has neither
mentality nor organs to realize its will. A corporate body, however, conducts its
social activities and makes decisions through its internal organization. A
corporate body’s behavior is distinguished from its members’ behavior and its
will is independent of its members’ will. A corporate body’s behavior is
decided through the process similar to human being’s decision process. Thus,
the process that leads a corporate body to a criminal act is culpable. In spite

of its legal characteristics different from an individual, we can admit a
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corporate body’s legal ability to act and criminal ability. A corporate body that
acts legally like an individual is culpable for its criminal acts.

This paper also examines various sorts of criminal sanctions to suggest a
model case for legislation to punish corporate crimes. The common law
countries where corporations have conducted frenetic activities have accumulated
judicial precedents and common law theories for corporate crimes. The Unite
Kingdom has developed the theory of Identification Doctrine that a corporate
body shall be liable for the behavior of its representatives and senior managers
that can be identified as the corporate body itself. The United States has
formulated the theory of Vicarious Liability that a corporate body shall be
liable for the behavior of all its employees under specific conditions. Civil law
countries, such as France and Switzerland, admit a corporate body’s criminal

ability and stipulate articles on punishing corporate crimes in the Criminal Law.

This paper suggests four measures to impose criminal liability on corporations.
Firstly, without admitting a corporate body’s criminal ability, we can levy fines
on corporations for their misdemeanor. Secondly, without admitting a corporate
body’s criminal ability, we can punish corporations in accordance with the
article of bilateral punishment in special laws. Thirdly, without new legislation,
we can admit a corporate body’s criminal ability and interpret the Criminal
Law for punishing corporate crimes. Lastly, we can admit a corporate body’s

criminal ability and adopt new legislation on corporate crimes.

It is most desirable measure to stipulate new articles on corporate crimes in
the Criminal Law. New articles can be corroborated by criminal theories on a
corporate body. Criminal acts of a corporate body’s representatives, senior
managers should be identified as the corporate body’s acts. Illegal decisions of
board of directors are culpable as a corporate body’s decisions. A corporate

body should assume liability for neglecting supervising its employees if they
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committed criminal acts. A corporate body should also assume liability for
infringement upon legal interest caused by its defective system.

Like legislation of France and Switzerland, it is necessary to stipulate articles
on corporate crimes in the Criminal Law and define accurately the concept of a
corporation, its organization whose behavior can be identified as its behavior,
and requirements of corporate crimes. We also need to introduce alternative

criminal sanctions such as a business suspension in addition to fines.

Key words : corporate crimes, punishment for corporations, a corporate body’s
criminal liability, a corporate body's legal ability to act
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