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71) Timothy A. Johnson, Sentencing Organizations After Booker, 116 Yale Law Journal 632, 640

(2000).

A AR, 584,

73) Johnson, 116 Yale Law Journal 632, 641 (2000).

AR, Tt WA A, 77789,

74 AAE, V1l e HEwEe] =7k HET, lag A AT Alsd A28.(2006), 809%H;
75) USSG § 8AL.1.

40



H2Z oj=ol Holol YAIMH 2t HAE

I YAHIRHS| LHE

W A Ao &7t A AE 4 e AL AR,

ZAHE Soll gsto] AGHTh0 T Qo gHEHY fiRtolu HE2F Foll=
240 et Hagabgo] Wk E¥pgo] Qleh. 7 whHo| AreFIANe &7
S, AE, OFF, AR 2, JHQ1Y] delo] et F, AFHAA ] #it
2 S7HA wolof ek FHol ot HMEHE FaL

oA okth olgsl WHo| atei= 18 U.S.C.§ 3553, 35720 uwiet ZHAs M

=

e S AAA Aozt FPALS AgPAY WL edE gAY
Zkzbe] WHuih 215 AR ot ol 7]EueF(base offence level)
olgtil 3t FAH FFE AAsr| gk o] "t 71l diEiAE ¥
HH5Fol wet 7|Ed G (base fine)o] APPEI=H, HAAWEF 67 o5l
ol 7ledgdo] 50008 e o)1, HuguhEael 38% o]yl dete A
o= 72,500,000 Z&o|t} 79

L. olsiA % HEolHsS flet M

WHYYR AT Fal TAS YT FAAANS QAT A, A5BAL
92, sadtel g A ok AHHoR Wue WA o WA}AY
e o] odd walE xdo] FaolA ArsiAY 2 Yo &

76) USSG § 8C2.1.

77) USSG § § 2B4.1(c); 2C1.1(d); 2R1.1(d).

78) FEA mE A A gt A2 ol71F - A, MU it aeA
AAEeE, 621 o]st.

79) USSG § 8C2.4.

41



7189 ZHESH 2et AR A(1)

sE FAT 4 9k BE WAS aTstolof dh ARl UAH RS
WEOoR S HEWTS WHNANE FHT 4 UL we Byl B 4 9
o Aol Al A eg% WEOE St HEWES WASAL YA
go] QlolE &7k T wHoRE PAY S o &9 Ah EE

o)
238 4 qleh sshael Wit 3L WA A4S 3T

T2 g2 AR dYSES s AREElor dnhsy RS AT
=ol yajzte] digt #AE Al =T BFol R Eeader A
Fal7lo) A4

2w O msjuide] i, FAEEY A, ASEANEE Y olgE 913
o3 4, @ 71 dete] e, B, SEFHE 5 AdFol A

80) USSG § 8B1. Introductory Commentary.

81) USSG § 8B1.1.

82) USSG § 8B1.2,

83) USSG § 8B1.3.

84) USSG § 8B1.4, § SF1.4.

85) THUAIY U&ol 3t Ao o=, 7AW ot o R FHFA(Compliance)
o FHA )", FARHAAT A218 A13.(20109 ), 78H.

42



H2Z oj=ol Holol YAIMH 2t HAE

ot ZA YsA e AN 259 ol Hushl dd YT BF
Agtel BT A9, @ 7190l FHUA EE JeFY TeaAL T
e A9, @ 7190 A 59 olel §AR HAAE AT A9, B 7199
TGS Bl RATE FHBSIN AL, T AT A 56 o] A
AHBANE AT AP, © BF WA ASHS F2AE Y WIS
B3| skl Wad A9, @ 71?4011 R3tE B o] EFEA
S A%, ® FFADE] AY FRBAHY G| BAF 3o FohHo}

V. ARl MR

20093 A o] AT wre zHe] 2k 177702 20083 A A(1987DT ¥ 75}
9L 1 10,6 % gaskgon] 20073 A W96 W@ 9.7% 7Hashelr,
o] % 90(1707N7E FHTAL worow] 7)400E WA Tl FHBAL

Al l—oh;} 87)

20093] Al o]l AaE 1777 § LA ES

AT4.00000 4 =9l dAdelgde g2 310,053 0]al Mg
T2 19,0008 A, 7HE w2 B2 AEddEe
g sejisoovtEE gt & WA E4ssontdE) 2 Al A E 2000k )R
o dude HEHE AANE Aol FHEY. €
M w2 dae 15500 EA ATIHE AAE 2Fd0A FIE U
A3 E 2 HFE o]Lo|m 177709 & F 13174(74.0%)7} 1

& Audgton oMG.1%= EHAA Ee Ve Wk

86) USSG § 8D1.1.
87) U. S. Sentencing Commission, 2009 Annual Report, 42.
88) U. S. Sentencing Commission, 2009 Annual Report, 43.

43



7189 ZHESH 2et AR A(1)

A4d 719ER] 73

[ 207t

ol gHtt AE =014 HAAIFHA8 US.C. §

stute F7HsAelth 832 H(RICO Ac) 7|45 flajAl ‘F1F 54 B &9
Aol Zolgt Afgolvt o] FIFE HAE FFE 4538 Us.
§ 1962) &2 H(Hobbes Ac)E Zr Ex= a7} §Ao 932 v|xE A&
Qg a2 SH 2 2A] itk =3 MEAFHAEAY Al
z vin @, @of 7)¥kst ©#:lAb7](18 US.C. § 1341) U ZAWH (26 U.S.C.
§ 7601-7607) 59 AHEEE 7|AHH Y AES 9l FEH

Ty owdt P9 F oA o] FoF ol =t ANHE Sfute s
A48 5 ek o2 Eof Perez v. US. AZVOIA Gt Ue 2n)xalg
H3H 9Hk(Consumer Credit Protection Act: 18 U.S.C. § 891 o|shS o] &=
gF 7]axof ekl westEA, vlE AR nHdEdS F oA o] FoH
o ShHEE ngFde 2ANHRA gl 4ES AR el
2 AAAL A S vA= FLAA AgAH ol & F shutetal
aest gl

o shtel Pt APHE dukn FHE Ao FAo 7128 4

89) ML Aoy, GuHO|AZED), v A}, 1991, 388H.
90) 402 U.S. 146 (1971).

44



H2Z oj=ol Holol YAIMH 2t HAE

Hao| #et A¥zEe A F 7HAE 2 5 e, stue
FA=E HFHE(Tide 18 Offences)o|™] thE shts
= & B wol theFgh 2ok A E o] Sl=dl, 20044
o] & o] wad 40000719 WH7F oF 27,000M 9 AHPHA 7] A€ o]

o

51"1-'
rlo
2
IE
BN

TR AAE Re #8700 7P A Y &5 8 A o]gEHA=

o L 2RS SuAlelt ol LWA|H 2B 7

guolel FusiFT 3o Y g2 ‘ol WHES FAst:
3 o

go sEue 90l BE 4599

LHA|E TAFH Bankruptey Act), HEH-12]H  H(Landrum-Griffin - Act),
712 W (Jenkins Act), IYA-EH(National Stolen Property Act), AH|ZFAlE R
SH(Truth in Lending Act) 522 7|4E 5 e IS szt o] &=
S fereyelo] ik Aol SEHTh v AU A Edwards v. US,
AR, S SRkl - A FHAIFH Y A o] HjAlE e Fo
of F MES 2% At HEEA I A& ddsgith
ARE 2 AGEHEE 5 MER FEY SR VIdHFHE A8t &
F7h "ok A9 A EaAo] wEE, 22 o #3F 20003 Ad 9
& wol A8H ®FH= AI657: 36.7%)°]tt.

91) O'Reilly, Punishing corporate crime: legal penalties for criminal and regulatory violations, 47.
92) Ellen S. Podgor & Jerold H. Israel, White Collar Crime in a Nutshell, 4, Edit., 2009, 58.
93) Hhole¥o| §7] F s

94) 8% <+ s

95) TRk A4Eo] e YTl F S

96) Ze|8%F A2IJALY o] F.

97

~

O'Reilly, Punishing corporate crime: legal penalties for criminal and regulatory violations, 48
ol AfelE-

98) 312 U.S. 473 (1941).

45



1 9o a3t WAL 34 99(19.2%), AFAHEHT.3%), £ FH(5.6%)
=AW 0Juk(5.1%) So]t}h 9

Ch z|Z29 e
1) ARQl1-2.42] ¥(Sarbanes—Oxley Act)

200299 ApH|Ql-S&5E HMH(FFIANEE FEAESTH: Public Company
Reform and Investor Protection Act) A2 Ytz S tigrbde st HEH
3o 2A YA B4, sHAA AR 9 Tl 7I9AF
At AAHF o] diAHst=d FH H4F Fil Stk HaF IR} AT
UAZE 7149 SAH LA o] HedS X
qow, SUA7I AT FAAES Bk 5 7IdHH] et s Ads

A ﬁ.—a‘xﬁ 1;} 100)

2) SHUY AAFHY U Aol WY g

SRS e dEe ARe AL ohdd, oF Sof 100do] Auy
(Sherman Antitrust Ac)S SAAe AATH stel A% 271 SA3ke] A
Aegich ey of WEol A ABEA @I U AN 2004d0] FH

o] 712 U sjdo| 3 M E(Criminal Antitrust Penalty Enhancement and
reform Act)o] AJFA A= GTh o] HES 7IdHMH 9 FHo Aghs Tt
of 7144 jlel ik P2 wWnk g Haak 1099 A9y, wEA
Qukst 71<dol digh Had2 19gy 2 shqlch.on

ol

flo

99) U. S. Sentencing Commission, 2009 Annual Report, 42.
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18 US.C. § 134309 (R4, eeo Bl @auldo] gk A7) AL
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102) Whoever, having devised or intending to devise any scheme or artifice to defraud, or for
obtaining money or property by means of false or fraudulent pretenses, representations,
or promises, or to sell, dispose of, loan, exchange, alter, give away, distribute, supply, or
furnish or procure for unlawful use any counterfeit or spurious coin, obligation, security,
or other article, or anything represented to be or intimated or held out to be such
counterfeit or spurious article, for the purpose of executing such scheme or artifice or
attempting so to do, places in any post office or authorized depository for mail matter,
any matter or thing whatever to be sent or delivered by the Postal Service, or deposits or
causes to be deposited any matter or thing whatever to be sent or delivered by any
private or commercial interstate carrier, or takes or receives therefrom, any such matter or
thing, or knowingly causes to be delivered by mail or such carrier according to the
direction thereon, or at the place at which it is directed to be delivered by the person to
whom it is addressed, any such matter or thing, shall be fined under this title or
imprisoned not more than 20 years, or both. If the violation affects a financial institution,
such person shall be fined not more than $1,000,000 or imprisoned not more than 30
years, or both,

103) Whoever, having devised or intending to devise any scheme or artifice to defraud, or for
obtaining money or property by means of false or fraudulent pretenses, representations,
or promises, transmits or causes to be transmitted by means of wire, radio, or television
communication in interstate or foreign commerce, any writings, signs, signals, pictures, or
sounds for the purpose of executing such scheme or artifice, shall be fined under this
title or imprisoned not more than 20 years, or both. If the violation affects a financial
institution, such person shall be fined not more than $1,000,000 or imprisoned not more
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than 30 years, or both,
104) Podgor & Israel, White Collar Crime in a Nutshell, 60.
105) U.S. v. Welch, 327 F.3d 1081 (10th Cir, 2003).
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18 US.C. § 1346109 (‘A}7]9] A2 of st Be]) o] &o] Hgo]A, A<
Ae 4 Aokt dhelel Yo Aelg A ARG T,

FHA] g AAA 1 H o] G ool e 2E2 18 US.C. § 13460]t}, ¢

106) 414 U.S. 395 (1974).
107) 489 U.S. 705 (1989).
108) Neder v, United States, 527 U.S, 1 (1999).

109) For the purposes of this chapter, the term "scheme or artifice to defraud" includes a
scheme or artifice to deprive another of the intangible right of honest services.
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110) 483 US 350 (1987).
111) U.S. v. Williams, 441,F.3d 716 (9th Cir. 2006).
112) 553 F.3d 768 (5th Cir, 1996).

113) 130 S.Ct, 2896 (2010), ©o] #Ao| thst HEZ Chicago Tribune, “Supreme Court limits use
of fraud law, siding with ex-Enron CEO Skilling”(June 24, 2010) (http://articles.
chicagotribune. com/2010-06-24/business/chi-honest-services-ruling_1_honest-services-ceo-skilli
ng-convictions: 2010, 9. 28. Z|ZEWE) 5.

114) 484 U.S. 19 (1987).
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115) Whoever knowingly executes, or attempts to execute, a scheme or artifice -
(1) to defraud a financial institution; or
(2) to obtain any of the moneys, funds, credits, assets, securities, or other property owned
by, or under the custody or control of, a financial institution, by means of false or
fraudulent pretenses, representations, or promises;
shall be fined not more than $1,000,000 or imprisoned not more than 30 years, or both,

116) OReilly, Punishing corporate crime: legal penalties for criminal and regulatory violations, 49.

117) Podgor & Israel, White Collar Crime in a Nutshell, 75.
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118) Whoever knowingly and willfully executes, or attempts to execute, a scheme or artifice -

(1) to defraud any health care benefit program; or

(2) to obtain, by means of false or fraudulent pretenses, representations, or promises, any
of the money or property owned by, or under the custody or control of, any health
care benefit program,
in connection with the delivery of or payment for health care benefits, items, or
services, shall be fined under this title or imprisoned not more than 10 years, or both.
If the violation results in serious bodily injury (as defined in section 1365 of this title),
such person shall be fined under this title or imprisoned not more than 20 years, or
both; and if the violation results in death, such person shall be fined under this title,
or imprisoned for any term of years or for life, or both,

119) OReilly, Punishing corporate crime: legal penalties for criminal and regulatory violations, 50.
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121) 15 U.S.C. § 78j Manipulative and deceptive devices
It shall be unlawful for any person, directly or indirectly, by the use of any means or
instrumentality of interstate commerce or of the mails, or of any facility of any national
securities exchange —
(@)(1)To effect a short sale, or to use or employ any stop-loss order in connection with
the purchase or sale, of any security registered on a national securities exchange, in
contravention of such rules and regulations as the Commission may prescribe as
necessary or appropriate in the public interest or for the protection of investors,
(2)Paragraph (1) of this subsection shall not apply to security futures products.
(b)To use or employ, in connection with the purchase or sale of any security registered
on a national securities exchange or any security not so registered, or any
securities-based swap agreement (as defined in section 206B of the Gramm-Leach-Bliley
Act), any manipulative or deceptive device or contrivance in contravention of such rules
and regulations as the Commission may prescribe as necessary or appropriate in the

53



71 ZHESH =

ok
0!
=
2
=
re
&
=

Y7 Folol EARRTE Sloto] B - YFfeha et} Aot
FAE Shste], ZUANRLHE FESUI} HSEZUY vhohol] Bstol

a8y 15 US.C. § 78i(b)2 ZHAH Y37 As)
20l WS AREShE A2 YHoletal A9
PHAE FASHE 2Fo] opyet ZHAWNAYLS T #48S Aot AL &

olth. 71 A<l 17 CFER. § 240.10b-59] |42 &3} 7},

(b) 3 o] B3| HAEAE SPAY EL EATL Fsteld GA 4T
of ulzo 9BE AT st} Wag Fag AU BAS st A

public interest or for the protection of investors.

122) 17 CF.R. § 240.10b-5 Employment of manipulative and deceptive devices.

It shall be unlawful for any person, directly or indirectly, by the use of any means or

instrumentality of interstate commerce, or of the mails or of any facility of any national

securities exchange,

(a) To employ any device, scheme, or artifice to defraud,

(b) To make any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in the light of the circumstances
under which they were made, not misleading, or

(¢c) To engage in any act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person, in connection with the purchase or
sale of any security.
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123) 4744 - 553, v=9 S A, 3019,

124) Rubin v, United States, 449 U.S, 424(1981),

125) 4744 - 553, n=9 A, 3119,

126) TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438 (1976).
127) Basic, Inc, v, Levinson, 485 U.S, 224 (1988).
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128) A4 -&&E, n=9 FAA, 3214,
129) Ernst & Ernst v. Hocjfelder, 425 U.S. 185 (1976).

130) 17 C.F.R. § 240.10b5-1 Trading “on the basis of  material nonpublic information in
insider trading cases.
(a) General.
The “manipulative and deceptive devices” prohibited by Section 10(b) of the Act (15
U.S.C. 78) and § 240.10b -5 thereunder include, among other things, the purchase or
sale of a security of any issuer, on the basis of material nonpublic information about that
security or issuer, in breach of a duty of trust or confidence that is owed directly,
indirectly, or derivatively, to the issuer of that security or the shareholders of that issuer,
or to any other person who is the source of the material nonpublic information.

131) 17 C.F.R. § 240.10b5-2 Duties of trust or confidence in misappropriation insider trading cases.
(a) Scope of Rule,
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This section shall apply to any violation of Section 10(b) of the Act (15 U.S.C. 78j(b))
and § 240.10b -
basis of, or the communication of, material nonpublic information misappropriated in

5 thereunder that is based on the purchase or sale of securities on the

breach of a duty of trust or confidence,
Enumerated “duties of trust or confidence,”
For purposes of this section, a “duty of trust or confidence” exists in the following
circumstances, among others:

Whenever a person agrees to maintain information in confidence;

Whenever the person communicating the material nonpublic information and the person
to whom it is communicated have a history, pattern, or practice of sharing confidences,
such that the recipient of the information knows or reasonably should know that the
person communicating the material nonpublic information expects that the recipient will
maintain its confidentiality; or

Whenever a person receives or obtains material nonpublic information from his or her
spouse, parent, child, or sibling; provided, however, that the person receiving or
obtaining the information may demonstrate that no duty of trust or confidence existed
with respect to the information, by establishing that he or she neither knew nor
reasonably should have known that the person who was the source of the information
expected that the person would keep the information confidential, because of the parties'
history, pattern, or practice of sharing and maintaining confidences, and because there

was no agreement or understanding to maintain the confidentiality of the information.
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132) Whoever knowingly executes, or attempts to execute, a scheme or artifice -

(1) to defraud any person in connection with any security of an issuer with a class of
securities registered under section 12 of the Securities Exchange Act of 1934 (15 U.S.C.
78) or that is required to file reports under section 15(d) of the Securities Exchange
Act of 1934 (15 U.S.C. 780(d)); or

(2) to obtain, by means of false or fraudulent pretenses, representations, or promises, any
money or property in connection with the purchase or sale of any security of an issuer
with a class of securities registered under section 12 of the Securities Exchange Act of
1934 (15 U.S.C. 78D or that is required to file reports under section 15(d) of the
Securities Exchange Act of 1934 (15 U.S.C. 780(d)); shall be fined under this title, or
imprisoned not more than 25 years, or both,
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133) 18 U.S.C. 1956 (@)(1)(A)()
134) 18 U.S.C. § 1956 (a)(1)(A)(ii)
135) 18 U.S.C. § 1956 (a)(D(B)H)

136) 18 U.S.C. § 1956 (a)(1)(B)(ii)

wn wn wn

137) (a)(1) Whoever, knowing that the property involved in a financial transaction represents
the proceeds of some form of unlawful activity, conducts or attempts to conduct such a
financial transaction which in fact involves the proceeds of specified unlawful activity -
(A)(@) with the intent to promote the carrying on of specified unlawful activity; or
(i) with intent to engage in conduct constituting a violation of section 7201 or 7206 of
the Internal Revenue Code of 1986; or
(B) knowing that the transaction is designed in whole or in part -

(i) to conceal or disguise the nature, the location, the source, the ownership, or the
control of the proceeds of specified unlawful activity; or

(i) to avoid a transaction reporting requirement under State or Federal law, shall be
sentenced to a fine of not more than $500,000 or twice the value of the property
involved in the transaction, whichever is greater, or imprisonment for not more than
twenty years, or both,
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138) OReilly, Punishing corporate crime: legal penalties for criminal and regulatory violations, 50.
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139) If two or more persons conspire either to commit any offense against the United States,
or to defraud the United States, or any agency thereof in any manner or for any
purpose, and one or more of such persons do any act to effect the object of the
conspiracy, each shall be fined under this title or imprisoned not more than five years, or
both,

If, however, the offense, the commission of which is the object of the conspiracy, is a
misdemeanor only, the punishment for such conspiracy shall not exceed the maximum
punishment provided for such misdemeanor,

140) Iannelli v, U.S, 420 U.S. 770 (1975).
141) Blumenthal v. U.S. 332 U.S. 539 (1947).
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142) O'Reilly, Punishing corporate crime: legal penalties for criminal and regulatory violations, 53,

143) Whoever -
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(1) having taken an oath before a competent tribunal, officer, or person, in any case in
which a law of the United States authorizes an oath to be administered, that he will
testify, declare, depose, or certify truly, or that any written testimony, declaration,
deposition, or certificate by him subscribed, is true, willfully and contrary to such oath
states or subscribes any material matter which he does not believe to be true; or

(2) in any declaration, certificate, verification, or statement under penalty of perjury as
permitted under section 1746 of title 28, United States Code, willfully subscribes as true
any material matter which he does not believe to be true; is guilty of perjury and shall,
except as otherwise expressly provided by law, be fined under this title or imprisoned
not more than five years, or both, This section is applicable whether the statement or
subscription is made within or without the United States.

144) (a) Whoever under oath (or in any declaration, certificate, verification, or statement under
penalty of perjury as permitted under section 1746 of title 28, United States Code) in any
proceeding before or ancillary to any court or grand jury of the United States knowingly
makes any false material declaration or makes or uses any other information, including
any book, paper, document, record, recording, or other material, knowing the same to
contain any false material declaration, shall be fined under this title or imprisoned not
more than five years, or both,

(b) This section is applicable whether the conduct occurred within or without the United

States,

(¢) An indictment or information for violation of this section alleging that, in any

proceedings before or ancillary to any court or grand jury of the United States, the

defendant under oath has knowingly made two or more declarations, which are

inconsistent to the degree that one of them is necessarily false, need not specify which

declaration is false if -

(1) each declaration was material to the point in question, and

(2) each declaration was made within the period of the statute of limitations for the
offense charged under this section. In any prosecution under this section, the falsity of
a declaration set forth in the indictment or information shall be established sufficient
for conviction by proof that the defendant while under oath made irreconcilably
contradictory declarations material to the point in question in any proceeding before
or ancillary to any court or grand jury. It shall be a defense to an indictment or
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information made pursuant to the first sentence of this subsection that the defendant
at the time he made each declaration believed the declaration was true.

(d) Where, in the same continuous court or grand jury proceeding in which a declaration
is made, the person making the declaration admits such declaration to be false, such
admission shall bar prosecution under this section if, at the time the admission is
made, the declaration has not substantially affected the proceeding, or it has not
become manifest that such falsity has been or will be exposed.

(e) Proof beyond a reasonable doubt under this section is sufficient for conviction. It shall
not be necessary that such proof be made by any particular number of witnesses or
by documentary or other type of evidence.

145) Hammer v, U,S, 271 U.S, 620 (1926),
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146) Podgor & Israel, White Collar Crime in a Nutshell, 164.
147) U.S. v. Reveron Martinez, 836 F.2d 684 (1st Cir, 1988).

148) (a) Except as otherwise provided in this section, whoever, in any matter within the
jurisdiction of the executive, legislative, or judicial branch of the Government of the
United States, knowingly and willfully -

(1) falsifies, conceals, or covers up by any trick, scheme, or device a material fact;

(2) makes any materially false, fictitious, or fraudulent statement or representation; or

(3) makes or uses any false writing or document knowing the same to contain any
materially false, fictitious, or fraudulent statement or entry; shall be fined under this
title, imprisoned not more than 5 years or, if the offense involves international or
domestic terrorism (as defined in section 2331), imprisoned not more than 8 years,
or both,

(b) Subsection (a) does not apply to a party to a judicial proceeding, or that party's

counsel, for statements, representations, writings or documents submitted by such party or

counsel to a judge or magistrate in that proceeding.

(¢) With respect to any matter within the jurisdiction of the legislative branch, subsection

(a) shall apply only to -

(1) administrative matters, including a claim for payment, a matter related to the
procurement of property or services, personnel or employment practices, or support
services, or a document required by law, rule, or regulation to be submitted to the
Congress or any office or officer within the legislative branch; or

(2) any investigation or review, conducted pursuant to the authority of any committee,
subcommittee, commission or office of the Congress, consistent with applicable rules
of the House or Senate,

065



7189 ZHESH 2et AR A(1)

A EAOR thy A4 PE ste A of FolM AT EEFolu 5
d olste] FHof AsAY YAE WHIt.
1) 1A, 74] , ARl oJste] Tt AMdE ¢
2) a3 AHdof Hstef 39, 7k, A7]9] A
(3) T83 ARl #ato] 3¢, 7k, A71S] Agolu 7S ZoE 3

B 3 ARE GUA AL AHESHE B9

(b) 9 @& AR glolA el Gabg el 1 A% ol
TARL AQHmAbA W, BA, AR BAS AET A9 1 ARG dY
Qo thaAE A5 ke

50] Bato] £ Algo] Boto] e THEo] AL HeH

H
H
) AFHTE 2 BHA -Erxl A 9~°f‘94 i A B 24
H 3L
[e)

2) A3, 2493 V& 9@ s

dkzzo] AA|EE A

_,d
ok
rlo
=
o>
CH
ox
5ic)

+ ol 2o AR A5t oy, A1001%9

YAAEAE AT d W AUHEY AYHOR st /AW

ARG e wol FEEE 2Eo|Th1) A ANEHE Al 714 $39 3
= [} u
= —

oz sta glek. a2 @ A, A, AR

98 1 o olste] Fagt A
2 gz, 24, edsks B9, @ FA Ao Bitel H9l, HF, A9 A
Lol BAZ s A9, @ 2t o] B 39, 77, A9 Agolut
WS AT Qe BAE QLS SUA 28T AR EAZ A4S
U ARESHE Aslolth AR 89 WA S5t AASL ot i A
Ho s 4 Atk 2L () FAH, Bx A4 ojolg 7] YIa 59
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150) Whoever makes or presents to any person or officer in the civil, military, or naval service
of the United States, or to any department or agency thereof, any claim upon or against
the United States, or any department or agency thereof, knowing such claim to be false,
fictitious, or fraudulent, shall be imprisoned not more than five years and shall be subject
to a fine in the amount provided in this title.
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151) ZLof ¥Rt Aoz vimle, w|5to] Apiubefzio] w3t A, =P AYA ALY, 1999, 87H
oj3}.
152) Podgor & Israel, White Collar Crime in a Nutshell, 93-98.

153) (a) Whoever corruptly, or by threats or force, or by any threatening letter or communication,
endeavors to influence, intimidate, or impede any grand or petit juror, or officer in or of
any court of the United States, or officer who may be serving at any examination or
other proceeding before any United States magistrate judge or other committing
magistrate, in the discharge of his duty, or injures any such grand or petit juror in his
person or property on account of any verdict or indictment assented to by him, or on
account of his being or having been such juror, or injures any such officer, magistrate
judge, or other committing magistrate in his person or property on account of the
performance of his official duties, or corruptly or by threats or force, or by any
threatening letter or communication, influences, obstructs, or impedes, or endeavors to

08



H2Z oj=ol Holol YAIMH 2t HAE

ok 912 - A WA Jle uAlE Fako] vldE WU oAy, A
N9, AABRY, 0RFT WAL FHE e sk AR FA
L 3RASe gatel 1 ARsue] G WAAL 35S PUsAL 15
o ARLS PSR ARl A, Bl PAAA e Gu-91F - A

7 S A o) e

~
fuj
=
o
off
of
2
ox
ofl
<t
rlr o
1o
N,
o2t
2
of
oSk

s P 1o
s
[
z
=2
=
ox,
(i,
=
=2
8 L
o
_>d4‘
e
i
o

M A 2
@ Adlnls B 2ol A, BF FH2 7148 gl 209 ofst
A

of 2w 18319 3¥ 29 WEel odl =Y=Eon defje Sl TAA,

e Ee Heerde] tet el AEs AR st 542

Sct “Lefu A ufsak 5 el et 591 5 ARl Hih g aEy S
o

gl <
of thit SAAel AuxRol mYEgly] T, of 2N Aushs A9l=

4

influence, obstruct, or impede, the due administration of justice, shall be punished as
provided in subsection (b). If the offense under this section occurs in connection with a
trial of a criminal case, and the act in violation of this section involves the threat of
physical force or physical force, the maximum term of imprisonment which may be
imposed for the offense shall be the higher of that otherwise provided by law or the
maximum term that could have been imposed for any offense charged in such case.

(b) The punishment for an offense under this section is -

(1) in the case of a killing, the punishment provided in sections 1111 and 1112;

(2) in the case of an attempted killing, or a case in which the offense was committed against
a petit juror and in which a class A or B felony was charged, imprisonment for not more
than 20 years, a fine under this title, or both; and

(3) in any other case, imprisonment for not more than 10 years, a fine under this title, or
both,
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154) Podgor & Israel, White Collar Crime in a Nutshell, 100,
155) 613 F.2d 233 (10th Cir. 1979).

156) 455 F.2d 728 (9th Cir, 1971).

157) 515 U.S, 593 (1995).
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158) 544 U.S. 696 (2005).

159) (b) Whoever knowingly uses intimidation, threatens, or corruptly persuades another
person, or attempts to do so, or engages in misleading conduct toward another person,
with intent to -

(1) influence, delay, or prevent the testimony of any person in an official proceeding;

(2) cause or induce any person to -

(A) withhold testimony, or withhold a record, document, or other object, from an official
proceeding;

(B) alter, destroy, mutilate, or conceal an object with intent to impair the object's
integrity or availability for use in an official proceeding;

(C) evade legal process summoning that person to appear as a witness, or to produce a
record, document, or other object, in an official proceeding; or

(D) be absent from an official proceeding to which such person has been summoned by
legal process; or

(3) hinder, delay, or prevent the communication to a law enforcement officer or judge of

the United States of information relating to the commission or possible commission of a

Federal offense or a violation of conditions of probation, supervised release, parole, or

release pending judicial proceedings; shall be fined under this title or imprisoned not

more than ten years, or both.
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160) (c) Whoever corruptly -

(1) alters, destroys, mutilates, or conceals a record, document, or other object, or
attempts to do so, with the intent to impair the object's integrity or availability for
use in an official proceeding; or

(2) otherwise obstructs, influences, or impedes any official proceeding, or attempts to do
so, shall be fined under this title or imprisoned not more than 20 years, or both,
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161) (b) Whoever knowingly engages in any conduct and thereby causes bodily injury to
another person or damages the tangible property of another person, or threatens to do
so, with intent to retaliate against any person for -

(1) the attendance of a witness or party at an official proceeding, or any testimony given
or any record, document, or other object produced by a witness in an official
proceeding; or

(2) any information relating to the commission or possible commission of a Federal
offense or a violation of conditions of probation, supervised release, parole, or
release pending judicial proceedings given by a person to a law enforcement officer;
or attempts to do so, shall be fined under this title or imprisoned not more
than 20 years, or both,
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163) (a) In General. - Whoever, intending or knowing that the offense will benefit any foreign
government, foreign instrumentality, or foreign agent, knowingly -

(1) steals, or without authorization appropriates, takes, carries away, or conceals, or by
fraud, artifice, or deception obtains a trade secret;

(2) without authorization copies, duplicates, sketches, draws, photographs, downloads,
uploads, alters, destroys, photocopies, replicates, transmits, delivers, sends, mails,
communicates, or conveys a trade secret;

(3) receives, buys, or possesses a trade secret, knowing the same to have been stolen or
appropriated, obtained, or converted without authorization;

(4) attempts to commit any offense described in any of paragraphs (1) through (3); or

(5) conspires with one or more other persons to commit any offense described in any of
paragraphs (1) through (3), and one or more of such persons do any act to effect
the object of the conspiracy, shall, except as provided in subsection (b), be fined not
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more than $500,000 or imprisoned not more than 15 years, or both,
(b) Organizations. - Any organization that commits any offense described in subsection (a)
shall be fined not more than $10,000,000,
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164) (a) Whoever, with intent to convert a trade secret, that is related to or included in a
product that is produced for or placed in interstate or foreign commerce, to the
economic benefit of anyone other than the owner thereof, and intending or knowing that
the offense will, injure any owner of that trade secret, knowingly -

(1) steals, or without authorization appropriates, takes, carries away, or conceals, or by
fraud, artifice, or deception obtains such information;

(2) without authorization copies, duplicates, sketches, draws, photographs, downloads,
uploads, alters, destroys, photocopies, replicates, transmits, delivers, sends, mails,
communicates, or conveys such information;

(3) receives, buys, or possesses such information, knowing the same to have been stolen
or appropriated, obtained, or converted without authorization;

(4) attempts to commit any offense described in paragraphs (1) through (3); or

(5) conspires with one or more other persons to commit any offense described in
paragraphs (1) through (3), and one or more of such persons do any act to effect
the object of the conspiracy, shall, except as provided in subsection (b), be fined
under this title or imprisoned not more than 10 years, or both.

(b) Any organization that commits any offense described in subsection (a) shall be fined

not more than $5,000,000.
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165) Any person who willfully attempts in any manner to evade or defeat any tax imposed by
this title or the payment thereof shall, in addition to other penalties provided by law, be
guilty of a felony and, upon conviction thereof, shall be fined not more than $100,000
($500,000 in the case of a corporation), or imprisoned not more than 5 years, or both,
together with the costs of prosecution.
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166) Podgor & Israel, White Collar Crime in a Nutshell, 177;

167) 29 - 28K, AU §93} gAY, FIYAGAATL, 1996, 468,

168) U.S. v, Marashi, 913 F.2d 724 (9th Cir, 1990).

169) Any person required under this title to collect, account for, and pay over any tax
imposed by this title who willfully fails to collect or truthfully account for and pay over
such tax shall, in addition to other penalties provided by law, be guilty of a felony and,

upon conviction thereof, shall be fined not more than $10,000, or imprisoned not more
than 5 years, or both, together with the costs of prosecution,

170) G - 28X, AW F33 e, 9.
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171) OReilly, Punishing corporate crime: legal penalties for criminal and regulatory violations, 56.

172) Any person required under this title to pay any estimated tax or tax, or required by this
title or by regulations made under authority thereof to make a return, keep any records,
or supply any information, who willfully fails to pay such estimated tax or tax, make
such return, keep such records, or supply such information, at the time or times required
by law or regulations, shall, in addition to other penalties provided by law, be guilty of
a misdemeanor and, upon conviction thereof, shall be fined not more than $25,000
(100,000 in the case of a corporation), or imprisoned not more than 1 year, or both,
together with the costs of prosecution. In the case of any person with respect to whom
there is a failure to pay any estimated tax, this section shall not apply to such person
with respect to such failure if there is no addition to tax under section 6654 or 6655 with
respect to such failure, In the case of a willful violation of any provision of section
60501, the first sentence of this section shall be applied by substituting "felony" for
"misdemeanor" and "5 years" for "1 year".
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173) U.S. v. Mandel, 415 F.Supp. 997 (D.Md. 1976).
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175) 514 U.S. 669 (1995).
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HAHE TS YA T FHAD Qou], T 4T LUt o)ty

ool e Aoz FAEo] gtk “Where an offence under this Act which has been
committed by a body corporate is proved to have been committed with the consent and
connivance of, or to be attributable to any neglect on the part of, any director, manager,
secretary or other similar officer of the body corporate, or any person who was
purporting to act in any such capacity, he as well as the body corporate shall be guilty
of that offence and shall be liable to be proceeded against and punished accordingly.”

178) Abgl&= David Ormerod, Smith and Hogan Criminal Law, 12th, ed., 2008, 150 #%
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179) Andrew Ashworth, Principles of Criminal Law, 2009, 148
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I, ioiael o)
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A54) ohsteit 74

L.
U 4 ol GEE, ol 4 Gk AAE Basa A gk 3 6]

%

SECRIEN o §%
% 9A 8 Rojchis
Helde) ol 2e UAMY WHZ Wold thstel AT Yol B3 AHE
Hk e g 9ol A2 FUS AL ohlth HelAY ol o]
A2e WAZ Wold) tiste] Hgat AW AgHE AL Az ohn,
A09 WA s dAt H918Y oS AT £ Uk AE ok

£ oo o2

4349] S 4ol ojsto] Hgreic s
obl i Theine o2e] AHOE of¥A £8HL YLAE Avnu

A, 7o) Walel FAMAT TAse] oW FeNz AGHT Y

AR mew Bt

180) @=rolA 1847] o] 714Gl Hete] FAMYE AATHA otYstHEe ek Hel ol
A 3] olgEE= ottt oA John C. Coffee, Jr., "No Soul to Damn: No Body to
Kick': An Unscandalized Inquiry into the Problem of Corporate Punishment," Michigan
Law Review, vol, 79, 1981, 386 &%,

181) Celia Wells, Corporations and Criminal Liability, 2th. ed., 2001, 88 o]3} &%,
182) Jonathan Herring, Criminal Law, Text, Case, and Materials, 3.th. ed., 2008, 760
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g7 Tg2e] MR thstel AL SIAYS Hes A opy
o & BE WA dheto] eIy ol2e] HgEAL gtk wmebd 9l

o o]E= A&l UM 7K WA EATE He AL =oA ofuet #FHd
dofol of ol2S HEW 4 ULAE BEE Aol Wl WAHOE A
EAA IS QA= BFE Atk oAl WE] "AiR Ee O7)
AFRSH= 2} YA 2] el(by himself or by his servant or agent)”o] A3} 3Y
98 WY A9 olF AUREL FAHe] Ut Ao 1T ool APt
S olot o] Bl WAHOR AEAY HANAS AL A A9
= B8t

o ‘%’-H f WOM ARG A 14 u% DAL AU7H ol f & Uiz
A

A
P4, RE oRel A, wrol dstel ofm@ Rt Hukuo] gkt

B AR, QUHOR b O SRS olashsbl B AR, eIl o)
& uf o] HatEl 4 5 Telstelol ek W4 s

A REEEE
Sgael MBS B HABAS QYL TAR £, A
dHee AgerA ohstE W gEel “ROMSH] B Alendered
ugatory)"olgk A AN B0

AN BARDL B 5 O WHE 2 Hobd 3o F A 3

g2 FUHt S AL WEA G SakE Qo] SuL eeld)
T HSolm, T2 sht BeHOR Hol WSt Ele] stel Wstel
b Ao Bebyl aglo] AgAY BSle] et AOR Hofof i 4
I

N

o

183) David Ormerod, Smith and Hogan Criminal Law, 12th. ed., 2008, 261
184) oA o} oAl ¢1LE Allen v Whitehead, [1930] 1 K.B, 211 ©2 %,
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2) 21919YA(The delegation principle)

Welae) ol @] AEHL 1Y ARAL AL A% 184 Abelo] o)
AHAZL EAske deolth. = 25 AYLAd dsto] AgAtoA
oIS PEHES 2 7S QG AAZ Alen v, Whichead 415 5
I QJth185) 9g=9] “The Metropolitan Police Act 1839”7 A|44%+= SR T4
(refreshment house)9] & A}7}  “LF(refreshment)7} THofj, AH| &= AFAof A
o &5 Bao] F£A] R3 AFEC] MR W AY HEEE S dHAE o

g SYSAY B Sh A FASHE A AL 4 sledel dvte
worouh A4 29 Bl AUt Ak BE HEREel sl s
L AS BT, ol stel AL 9 WE Ao J|aHY AL A
o RE 29 Wb W8T B HHHL Q0 AL B 2 FY @ W
ot £ W A= o] SeRoS Wollo] AL B Tuel HEY Sol
MRl AS RASHSS 9A RADT FYAYUL. B AL AHAlo] B
A9 MBS 25T AS ANAALT FASHAC, Ae] 2ATAAA A%t
A Zhle] FESAE T el 9 HEAN FotoiAnts AL ¥

2 A9 ofgh 2 FAolE BT Ac tstel 9 WESIMS A3}
4 F48

T SHWAL o Wee B AT B9} BolA AL Fu
IS o)

: 2 AA

g AL B7F A9 | gAfet= AMdol obdzh, A7 BAA 7Hof &9E AU

Atk Abdolth. U2 vt A7} 7he o) 29S BolAl fldstglaL, ol <¢ls}

of 7hul|9] &G0l A7k ofjzt B ostef o] FojF o, A7} Hfl} 22 WES
AN

w917t Watel I glo] el Ux| 2
sehel 9 el AuAow Ronlsits B ARSI FrU A

¢

185) Allen v Whitehead, [1930] 1 K B, 211
186) ApA||SH AFATA = Allen v Whitehead, [1930] 1 KB, 211, 212 o]} &%,
187) Allen v Whitehead, [1930] 1 K. B, 211, 220
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o]

*}%X}ﬂ g Al Ui” 23 0" Arelle deRide] AFEHA g

olet. oA 9 *}EﬂOﬂH HEoaolh s £t A%t jule) e

Sof HERA S e A - g A S U Aol
FRE o] FANA ofF Aoz Hob At YUMAS FESHA ol

v. Yiannopoullos ZrZ o]t} 188) JiLo] “the Licensing Act 196178 W3 A827}
P 3
F25 duisle= P Y(knowingly sells or supplies)S

o
ololth, AL FAEFO A0 TA, FArEZA AAZ §

188) o] WAL dES & 4 glof oY o] 8H W&E FEE sto] FYsglct: R
W. L. Howells, “The House of Lords and the Licensing Acts”, The Modern Law Review,
Vol, 28, No, 2 (Mar., 1965), 227 0|3}

189) R, W. L. Howells, “The House of Lords and the Licensing Acts”, The Modern Law
Review, Vol, 28, No, 2 (Mar,, 1965), 227
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o]: 6}1:]-. 9 ‘ﬂ > 131??_]' /\}xé% 4oL %19,1‘,:_ —?—(knowmgly)oﬂ‘?_} 2857

wlolch. HAu B £YS0] AE FEA ohstu XHUES FEHAL

& @0 9500z, B A - B B LA A - YEI
HRAL FFAAG, AF o Al AL AAE FHAAS AAY AL of
AT, 29 ARl B WAe THLAS Austgons deng el oy
2 Y FEdolor ik # 25 gk BAHE AL A% B Aolo] fi
3 QWAL AT offtoldt, Z Al Bol that g1elo] EAfatH A
L Y WEAMALG] hstol HelBYS Rerstolop AR, Teid 9190l
ZABA vk Al AREA QA B Aoleh 93 welo] i 919
Aol HGH7] Slotollt W2 AT ALY 2ol A8l HelahA] %

N

ofof gttt 22y o] AR oM A7} HIE HE Fiel7le AT A2
B Ul HEa g7lel 2 A fidel At Hrle Leteitt o
A 9 AREelAE AZE B 9ol diet diflddE FEStAE detal 2
Al " 190

3) Wgol Wol(sell), 28 (possess), Af(usefAT HUIEE 312 G A

AEATH 2Tk AR s AT BguY olgo] AgE 4 gk
AYA Adlo] AFSAT, DAL AgAeE T84 Apolel $1el/Ti91Y B
7 AgEojok theiue oRe] AW 4 Ut AL ohnh §F BESL

NS Gt BeRoRE BeA sl FaoiRo AARE 1AS A
Aol G2 W Aol e APAE AR fAAYe] Ay
Wtk g HE = Bfisell), A-5/4 A (possess), Ab&(use) 51 &S 3

FHRAA BN T 9E A9t e,
_]

do

TAERIA T 492 FAAY oF 4
Wt GARAAEE HES S 9, BT WEG Justel A 4EL
DR Hstol ol 497t oleldt Felel gAYl M 4 Gk A

190) A.P. Simester/G.R. Sullivan, Criminal Law, Theory and Doctrine, 3th. ed., 2007, 249 ©]3}
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v g4 Apolo] fEF YUUAZL EAFEAE BA obista B AH§AY

Aol AFHT otk FAL ofadt Aol A8AA AL BE AL
H9lBel ool zke Aoletn MWETh AGATL AAR O, Af 5O
H9Z WA oPUSIYSOlE BT FAAEES W AL Elo] W3t B
W, a4 5o B9l 4t Aol

Coppen v. Moore Abzo] o|2|3t FE|o] Aol AAQH kel A=
AGHTE 192 o] At oA A oAl A9 AEFHS SFsHHA b= We T
stal Qlglen, B A9l oste] AgHo I AFHE T shfollA o wf
E FEetL AT ol & &9 Ze BrE WlE gEekal e Audd &
o7k BolA F= S FUstL Aokl sk Be AEH o] AIEFHE
Polekal stHA o]F zoA HFujstglct. A “Merchandise Marks Act 1887"
A2z A2ek stz 7jaHdT ol A4S fxE Adx WA s A
7b Eolfle EES Bllsts AE FAAESES StHA, T8} o]t
HF LS g Aolls, HEATE Al A FoiRl GEAY ALY M Hel

A AAl0] EUASAA BE “obIAAE Wolehs WA sto] Bujstolof

FolA gofstAe T A& AAst
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191) David Ormerod, Smith and Hogan Criminal Law, 12th. ed., 2008, 264
192) Coppen v Moore, [1898] 2 Q.B. 306
193) ¥E2 d2& 24 x3te] Coppen v Moore, [1898] 2 Q.B. 3060 1-&d F2& =3}
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%
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ddttte A& Sstgch. 2y of Yol o7t & & e, o]
AHIIZE dubdzfol HEE= At djgEh=rt ofUW o= tRofof st
Ao sdsl=rte s Hofok dhtba Wbt 195 WYL o] WEo E

l
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AEHe, 54 55 1T o YAt e mEAte] HEAUEA S
oo AREAIA FARYE A sk ol dlem, dF wEAr 2t
YAE +YT VRS Rolukx) oA AL 12T FAS HAH
2 SASEE AfolE mRziAQl AoR Hotop Fhrpal A|SHT 190 “H]

5 77 w&Atel Sstef o] FojHrtale opAT waldle] EAHE WS T
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A(salesman)= oFH Ak, Z17F gt l(Sellen)”of sfgrghetal wASEITHN
HEZ AL, HE S B/} stHSoE EF5EaL, “Merchandise Marks
Act 18877 A2z A28 Sjute] tisto] g Hystoop ki Hrh gt
Az el qtgol Aok Hhef mEk Aol itk A S
FAH PO RTE Hod & AT, o] Aol HEHY] &
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oo} 22 WA Hme] o] Hrtw T WEe| BAY B, Af/aA,
A 2o AT FALAR AYZ FALL 9

AgEe 4o vuste] & o - ARAE o E2 WA mEAte] HES

194) Coppen v Moore, [1898] 2 Q.B. 306 ©|3} Z=x
195) Coppen v Moore, [1898] 2 Q.B. 300, 312
196) Coppen v Moore, [1898] 2 Q.B. 300, 312
197) Coppen v Moore, [1898] 2 Q.B. 300, 313
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198) A.P. Simester/G.R. Sullivan, Criminal Law, Theory and Doctrine, 3th. ed., 2007, 252
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Elolo] A, 05k Gl BAL 2R3k AR st e SR% B
A9 2%, BukE FASH US| EAsHE A9, W] AFH] 9sto]
WA Eolo] A P BAL 243 ol elolA] Bujstoiout s
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L A%, ga WY AR AET old H98Y ol2o] A8 4 Yrt
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A9 o2 AWSIEE F4%L on, NeA L4 £F B
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ZZ = James & Son Ltd v, Smee HES & 2,111]-,20@ 03%9/] “the Motor
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AR FEAAA R HFS 0| SAAY, ol SFES AL, o] FoE A
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HSteE FA4SFL QT James & Son Litd v. Smee AFAOAE A 7Y

199) A.P. Simester/G.R. Sullivan, Criminal Law, Theory and Doctrine, 3th. ed., 2007, 253
200) James & Son Ltd v. Smee, [1955] 1 Q.B. 78
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201) AHAISE AFA A= James & Son Lid v, Smee, [1955] 1 Q.B. 78, 80 ©|3} #x,
202) James & Son Ltd v. Smee, [1955] 1 Q.B. 78, 81 0|3} &A%
203) James & Son Lid v, Smee, [1955] 1 Q.B. 78, 89 ©|3} Z=x
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1) 2917 %A (directing mind)®| 3|7t O] Azt Q7S F2AA A

200) YA o|2S AHE3 UrAHA HZEZ AAEHE HPHF9 Tesco Supermarkets Ltd V,
Natwass o] B QAE MR Aol UHE ARRLI gl
&g agiz HY3t AL ofyrth Tesco Supermarkets Ltd v. Nattrass [1972] A.C. 153
170 o]o} 2z,

207) David Ormerod, Smith and Hogan Criminal Law, 12th. ed., 2008, 249
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208) Tesco Supermarkets Ltd v Nattrass, [1972] A.C. 153
209) AMAIgE AFA A= Tesco Supermarkets Ltd v Nattrass, [1972] A.C. 153, 156 0|3} ZFZ.
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o] S 9 ue o o] AgElofof FAtn FATY £E Y Aot
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Be 202 A4AeS AFHORN T Welo] FAUAS HusA FS

R v Bitish Sreel Ple APASIAIE 512 olg} 22 B4, 2 AYFe ol
“Health and Safety at Work etc. Act 197479] A|3z%7} FATH oJFE 9uist4
Lylo] o]RE mtisle| 9o fiYQ o2 F oA o]

Ag3tofof steAl7E ZAIE U o] ARellA #1152 Tesco Supermarkets
i, v, Natass A4 o] AT Eelo] oldol ¥ f ol 7194 2
Aoz BEF 5 UE A7k W 2R olFslgon YR ¥
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g2 AYL BS 4 drin FAana0 ey
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Act 197479] PR HFo] B o) AzE 4ANAL P B Aold
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T A7k ohw gAY of
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Folg o23 YeBY o29 4T B ERS HoFL E 12
EA9] HAZE Seaboard Offshore Ltd v Secretary of State for Transport A&
S G oqrhen of Azl ASYNE BYE AUt ¥E ou Aug
AU GgloLt el Aue] dstolAl R A4S 23 YA ek,
Tepd AEg g ANE S U T TEdE BT B A4

218) Celia Wells, Corporations and Criminal Liability, 2th. ed., 2001, 102

219) Regina v British Steel Plc, [1995] 1 W LR, 1356

220) Regina v British Steel Plc, [1995] 1 W.L.R. 1356, 1362

221) Seaboard Offshore Ltd v Secretary of State for Transport, [1994] 1 W.LR. 541
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Adko] 4820l el “Merchant Shipping Act 1988”7 A31ZES ¢JHIst F o=
712381tk o] WME A3l ANFS Muta{37) Aube] ¢kAHEA &g 4
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et golE BRI Welo] okl AU B A BHo] Pt
37k LolE et 20 & shFAlo] FAH o2 AW AIHALAL A
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Lt. Meridian Global Funds Management Asia Ltd, v Securities Commission

19958 9]  Meridian Global Funds Management Asia ILtd, v Securities
Commission T72223)2 =i o237} ¢l o]& Alo]o] ALy} Egt

sttte 2AdE 4 ]O}ﬂ A2e agHe Aos Bz Tﬁg; Hh 9]

222) Seaboard Offshore Ltd v Secretary of State for Transport, [1994] 1 W.L.R. 541, 546; A.P.
Simester/G.R. Sullivan, Criminal Law, Theory and Doctrine, 3th. ed., 2007, 261

223) Meridian Global Funds Management Asia Ltd, v Securities Commission, [1995] 2 A.C. 500;
ol A AAle wEAEY AR, 4= FUd AU 49 v HYes
gheket Aol
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224) Meridian Global Funds Management Asia Ltd, v Securities Commission, [1995] 2 A.C. 500, 506
225) Meridian Global Funds Management Asia Ltd. v Securities Commission, [1995] 2 A.C. 500, 506
226) Meridian Global Funds Management Asia Ltd. v Securities Commission, [1995] 2 A.C. 500, 512
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T 9% ol Hoffman 49 9 2L AL wopEoln dAL of
3k Ao HOIth227) 93|73 Hoffman 7 ©] Meridian Global Funds Management
Asia Ltd. v Securities Commission HZAO|A AHA|H As] 529 YH= Great
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227) A.P. Simester/G.R, Sullivan, Criminal Law, Theory and Doctrine, 3th. ed., 2007, 261

228) Celia Wells, Corporations and Criminal Liability, 2th. ed., 2001, 105

229) o] Wt 7187], “AUE Fhe] QAN HE - 719 29 FAAY ARG A%
71G9ESE AL, AT Al22d AllF, 2010, 310 ofsf HE.

230) f-2uete] gojAbgRol o wf S ofsto] AIHE WHote AL E7HsEH, 3
Aol ostoi = oA HAAAF o] AYE = & #olrh. U Fd manslaughters
AF A aHdHE MYstel & st o]xXoA = ofF ARl E WHsgith

231) o]o] H3}oA= Home Office, Corporate Manslaughter: The Government's Draft Bill for
Reform, Cm 6497, 2005, 8 %,
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S Ho et =l AZI7E Hdvh o] 2elAe LRt i
dof dfGgdt= Herald of Free Enterprise AFA} Great Western Trains A
TFAAY BHAUES FHOE st o TYA oJEVNeRE FEsHA gty
EA HAderHE HESEA gk 22| A4 HEA 44 9= 44
#|(manslaughter)o] tiet GutES 7HefshA dmE e g
oAl AFQlF(manslaughter)= o] otyzt AHM =l ofsto] AAH
Aot ANZE ot FHY AUHE JdAFstL Qo S=dl, 2A
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232) oA Andrew Ashworth, Principles of Criminal Law, 2009, 149 ©o]3} =%
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of 9Jgt AF¢l(manslaughter by an unlawful act), Z3tAe o3t Afo]
(manslaughter by gross negligence), #3249 7 43sto] 93t AFQl(manslaughter
by subjective recklessness) 0.2 Ugch TFTE o] Al 74A| 9] HARYHLS A=7}
H2E WEHsH: Aol ohjolA Wuelel A 7 WA wEo dstel SABA
5 we 2w gl zke] ool Asud ofdlet 2tk

O &3t Yo 2Jgt Ar¢l(manslaughter by an unlawful act) : A7} A
sl oEt gisiont dEAem Bu BIE S, o2 Astel &
Qlo] Abggt Ff-ofl Atk odd 2 WA AT 7F dRt
Qo of gye Wad AUt cuk Aue] By Y0 2
Aot o7 FHA LAMNETE AR HEA] dAjske A 25 ofY

A Aol Uee A4

o] 214
GeolE BPetn Ted A8S A4sta BN A gelo] Ay
Aol Attt FuAel A&l ot AeA} A8HE AL At
A A ok oukste o] WAV ARshe Agel: o § fue 4
A9 LA FEYL 7 WAL, 29T A9olE GE T 43 4
2

Alof| 9J3} AFol(manslaughter by gross negligence) : S 1}Aof 93t A
1A A9 Foa BRot Brow qdstel Auel Aurt way
e 7 ARt T3] ofgt AlFE ARske AFAY AlEle oAk,
A, A% e 2ol F2 AE7ES aske Al FAste A WA
E

A
Gt 29)oRE Heksls A7l 250 AgEE 2oon 28 %

233) Law Commission, Legislating the Criminal code: Involuntary Manslaughter: Item 11 of the
Sixth Programme of Law Reform: Criminal Law: Report No 237, HC (1995-96) 171, 141}
PAL RS

234) o]of 3}oJ A= David Ormerod, Smith and Hogan Criminal Law, 12th. ed., 2008, 516 ©°]3}
235) A.P. Simester/G.R. Sullivan, Criminal Law, Theory and Doctrine, 3th. ed., 2007, 384
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F)3HA6] oJste] ToMel AHE W AL BAwsich 1ey
Septeld Fd manshugherS A9 QFoz ol gou|
corporate manslaughtergE 53| 7|4 “A0l” 2 HHslo] &S 1
o] o] Fo|A&E manslaughter by gross negligenceS FipAlo] 23t “Ael”
FHz WHAstirh ol weloll diste] A7 HHst=rte AEY
o lofMe= A9 AAY FaHAe ot AkelFef & o F7}

ok whebA] o] ZoflA ARlFHE= &ol7t AR Ee AS EUE HE A
AZE fle 3 2R Sl ot A/IFE ofn|git

o s o:H 717 Hel
oot ey 1900d ) FHE RiCl
SaEA Hele FHAe] olg A
ok oA P & O European Ferries (Dover) Ltd AFA©|U} Great Western
Trains Co Ltd Abglo] 7L ofof sfidsttt, o|2|et AbdEoA= HIE HelS 52
Aol ok AlF = 7|aste] fEHEAE Woll= dHole Huisiiloy, ol
g AEE Foto] FYA ool AYL Sl dHe] FHHA EHuUA He

Colt A 20079 el ol dhete] AeHY FAAYS B 5 YES
A

H

i

Of

He
AR AL =9,

H Q]AFO] ¥ (Corporate Manslaughter and Corporate Homicide Act 2007)9]

236) Law Commission, Legislating the Criminal code: Involuntary Manslaughter: Item 11 of the
Sixth Programme of Law Reform: Criminal Law: Report No 237, HC (1995-96) 171, 14 Z%.

237) Law Commission, Legislating the Criminal code: Involuntary Manslaughter: Item 11 of the
Sixth Programme of Law Reform: Criminal Law: Report No 237, HC (1995-96) 171, 15 &%,

109



7189 ZHESH 2et AR A(1)

P & O European Ferries (Dover) Lid $HAo|A EAH Apote o1} Zth:

1987d 3% 6Y Herald of Free Enterprise 8= &3|& A|Zeld 1 std =5 o
5 HoluAtuiat AEE QI o]2 ¢lste] 1929 9] HAut Y Fo] Ayt

o}, AeRo ARE dgst E}_Z}‘,_X(}(assmtant bosun)o]| Zro] Fof W 7|9

the 2ol AV AL, Aael dete] 242 AT A3 e AU
&3 ot @AY AMAEE BY b ke AR =LA HeY) o
Zolth, HerldS A5 AH3o] 99lo] Gs] ofi o elo] ABAgol] Qi
Aol oh3 HerldEE £G3H= 7199 Wizo] 7alsks Roleha, FAt
WA BheE o] 4gHe FHE ol Lol Hokyt d} am HAG AR

o
o] ofujet Herald3 & 243He 7|9 i
slojo} geha WA B olth. olejd A ARAR LA
2o de= maLd

“o1% H7)o&= Herald of Free Enterprise®7} A&E% ¥olS A% AG3a|AL
Hrhgol AAEA Foil ofs ZHIE o|ystA] ofystglon, Aol
BRI AAE st ofF HASHA ofystik= Hlol e AAH Eldh
a2y Aol HAEHA H A4S Erh o] A Eud ooz
YA YA A Aol dve 2Edl =EsHAl ok L. olAke] A

o=

rd

Heoye 39 Pelxo] 027|744 RE BeAEAA o] glov], of
5 mE7l 9 Avo] st Aol Hukstolof Ttk FAo AFHoA 5
ZH7HA) LE7} B35 Gloppiness)ol2hs o] ZHIElo] Qi Aolt. ")

238) AMAISE AMATA|= Sheen Report (1987), mv Herald of Free Enterprise, Report of Court
No. 8074, Dept of Transport (London: HMSO), Part T #Z.
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WA A4S wefstel 918 oEol ohjet FUH oS Hgsto

Agate] 7190l thate] ZupAe] ol A7t HYSHEAE
714H

A goll 71 A

o] 19 AGAe| 6‘H%P8]-93\r4- 24D whehA] %3H 7Idel st
AAF7F A™sty] Slstolde WA 25oA T otk ARlF 9 F3F
243 AEA go] K FHgo| FlEojopyt gt o] Abd
oAl d&FH(recklessness)o] AFE = YU=A7F EAH A} 292

Fa AUZ DA NN = HBEFY A RS oudt 7ol Yste] wdt
o vt wEstel e 7|t AR uget 7ol AAESGIH. o
Herald of Enterprise AFAA HEH 7]$£2 o|Ao| Lawrence Ap71243)3}

Foto] SE BulRolT o] /122

-

Caldwell A}A244) Syemour AF7245)

239) 9= IR YL ohln, o AL 9 dL 39t} Sheen Report (1987), mv Herald
of Free Enterprise, Report of Court No. 8074, Dept of Transport (London: HMSO), para,
14.1

240) R. v P & O European Ferries (Dover) Ltd, [1991] 93 Cr. App. R. 72, 88

241) Celia Wells, Corporations and Criminal Liability, 2th. ed., 2001, 109

242) Celia Wells, Corporations and Criminal Liability, 2th. ed., 2001, 109 o]} %=,
243) R. v Lawrence (Stephen Richard), [1982] A.C. 510

244) R, v Caldwell (James), [1982] A.C. 341

245) R. v Seymour (Edward John), [1983] 2 A.C. 493

111



L5t 3 A2 AbAo| Lawrence AFAT}F Caldwell AF7o]o]A], o] 7|&L &3]
7(:)]/\

SHLawrence recklessness) = Cadlwell 7<8HCaldwell recklessness)

of o

1
Mo rr L

o

Cdwell ABA B B A5 2o Ae 1
Aoy wmele] AH AEE oulshs Aoln] ojud A4H A3zl 4
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4
AR onjgith 2R a4vh AARE EASHA g, THA AR
AAA S Guig SE QTR Wo] dRolth 2 A WU ofgt

SA0 Bt AEHEEIE w-am Asfot s *J%f& Qurglofetyl of
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246) Lawrence/Caldwell &35 HQ7|E2 egdol= o o iAol 9 ARz Agolit
Bdr|Eo R AFEER] =ttt dA AFREE 7|Eof WEFoJA = R, v Adomako, [1995] 1
AC. 171 2. Adomuko 7122 0% BEO|A oA ZEY o Foltt,

247) R. v Caldwell (James), [1982] A.C. 341, 352 ©o]3}

248) R, v Caldwell (James), [1982] A.C. 341, 354

249) R, v Caldwell (James), [1982] A.C. 341, 354

250) R, v Caldwell (James), [1982] A.C. 341, 354
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SAR AN olTA BEFAS AUNE 27
3} 252)

Caldwell 743t TT7]|&2S Herald of Free Enterprise® AFAo| thsle] Z-&
sto] 2o, s 7Igell distel Fapdel o7t AlX7F A-str] fstoiM=
LGl st HardlolA et 22 830 FEE ookt jith: o
B AZiol BT PAS JZOR dol BT U, 44EE 9o 2 Az
12§42 27 Sh3 2 ol Hckel Aere] WEEo) 7o Ao
2 wulsa A2a siEol WA AddlE B, qew Side] WA

2 S5 opBIAL, EE ofn FE 9
2 2 AZEEAE SRS solojob w12 @A
gl o] BAT BAE FEOR ol # 1) 159 A0l Y Aot
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ol AHd& HEY Al MG dH D M Tumner J& HAo2 Hed
o ol Qe AEeE AT ¢ e A A AEHA oy
il gdste] yiQlse BF FEAYHEEHATSY o2 Qlste] AdHfafFdd
719e S A AR AEstuA sk A=me A Hild s
A ol 2ol et WA 7o) aAF G Al Hste] T ofgh Al

251) R. v Lawrence (Stephen Richard), [1982] A.C. 510, 527

252) R. v Caldwell (James), [1982] A.C. 341, 354

253) Herald of Enterprise®] 8t #A<Ql R. v. Stanley and others, 19 October 1990, (CCC)
transcript pp OF. 108§, o] HAL FEA] ohlgk A0 Mo, YES s B
3fo]  of7)of A= Law Commission, Legislating the Criminal code: Involuntary

Manslaughter: Item 11 of the Sixth Programme of Law Reform: Criminal Law: Report No
237, HC (1995-96) 171, para. 6.53¢] 1% §&-& Fzsholch
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A7 A-stofor vlza 7Ye T o3 4
otk ok go] of Ao diste] BAHoR FUA o2 YA 44
H AR == AE otYsdley, 48 244 =97t o]FofAHnal sy
g, 20 SAEHNE 7 719 oE A . [
AEY ANl disted, HollA A wpet 22 oujoqef Fapdo] A
AAE A9 e7] "zolH.

Herald of Free Enterprise APo|AM= AP {AS0] By FAYHE o

o AU £8% /19 FTA AT HAHE R A 44 b5
A

Ct. Great Western Trains At

1997d 9% 199 ©F 1474 2AeAGwansea)dH AHOT Fold 14AR
7t sk dask FEso] 70l AEkRL 1000 ol Y Aol i
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58 8 2T AL AL BN skl AFARFANWSIL A
AREEYAWTPI Azl Qo o BE Aol FAH AHgon,
VAR ok 2 AHS FT YYW AOE WA

Herald of Free Enterprise 3 AFA o]% Wl Z1lAlo) ot AQIXE HE
Welo] F2Hef

254) AMAIgE AL B A= The Southall Rail Accident Inquiry Report, Prof. J. Uff, UK Health and
Safety Executive Books, 2000, para. 1.1. o]3} &%,
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A AU SAstelAE AL GWTS BRG] Fe A
A A IR A% AR ABE JAHNSE YFstelod Bk et

lo

Lt
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£ GWIZE AEARAAE AFAABERAT A5 % YLolE 2%
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SAHET AL BE, GALYS WAVIBA Glo] T4 HYAES @ A
94 QAR Aole] HYrtn HYTEY A WAE FHA) IF Aoz
Aushe BRI R A Angel, & Bt 45E AYE 6A 2
StTHs AMdol A% A7 Hk 2 GWIE F3AY o7 Anz
AEg] glolHE WA Ulo] urk 2 Yol Au Bo

WY BR\BAE AL, B E O oln shbt AFagEie

255) Attorney-General's Reference (No, 2 of 1999), Court of Appeal, 15 February [2000] Q.B.
802
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Ao] Ageckn FAekErh9 WA JYael (B QAo P

Aol Aol Wi A7 dE Auiddth Ty HolA AlAE S
o 2 oleke A t2oh ARl flok F4& o7 flstel T4 |
of tiste] ojd7tAetE thE fulE Fofsti k= Mol Fofstolof o= A

oju] AmE Hiel o] = MU A 73 FIA A FE o

3to] o]2u} Caldwell 7]% WA Lawrence 7|&& AMESIGTH Iy
ojFo d= M o] 7IEE HIstaL L thAl o] 4t Adomako 7]ES A
A =k, 183 Great Western Trains AFAY] tdto] A= Adomako 7]59]
AHEEI T Adomako 7|Eo Rt ALY Y AR EH=TE HAES
of lojdes WA FAdche] TRk A dubgdo] HFo] & o ok 3
b FolOR uBslo] AR Bsolor e wWwe] JduUze

L
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2
N
=i/

256) Attorney-General's Reference (No, 2 of 1999), Court of Appeal, 15 February [2000] Q.B. 802
257) Attorney-General's Reference (No, 2 of 1999), Court of Appeal, 15 February [2000] Q.B. 802
258) Attorney-General's Reference (No. 2 of 1999), Court of Appeal, 15 February [2000] Q.B. 802
259) Attorney-General's Reference (No. 2 of 1999), Court of Appeal, 15 February [2000] Q.B. 803
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260) R, v Adomako, [1995] 1 A.C, 171, 187 ©]3} &%,
261) Attorney-General's Reference (No. 2 of 1999), Court of Appeal, 15 February [2000] Q.B. 796
262) Attorney-General's Reference (No. 2 of 1999), Court of Appeal, 15 February [2000] Q.B. 804
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steirks Aol 929 o107} gitk W GWT AR oke Gwre] 1914
GHNA 9% 2 A BHEL Holehd, 7 ol 7o 191AGA
of Sehs Tt oleh e RS HUSH o|WsHA ks W
st e HlE b RRA WEAA guehs /1YY SUAT 4 9
L ougFgde] FuMel 9 HANES Wekgol F(nfenHofope T

72 Rests A7k Aol UA ko,
o]} ﬂo] QHAT BYA ARl A Reke A AL o] 2t

U4 0|22 Ag3tol W] Hste] FABAL £ skl WA
Vi FUNT G DAGA totel WA HATS WFdtolok etk 5
YA AP A £ F27E EQH ol s Aol 19
ol AHeIA AAZ AL duH BAA/E SAA FEE RS of
sk A2, 25e] ol gkl LAY S F2AE AAlelA %
o 9RE Bolqste ol FAI ol GWITH FiH g

HAFZo| A= Meridian Global Funds Management Asia Ltd, v Securities
Commission TAL 0]¢t 78 A2 o|Z21AL Furdste ZAZ A ASHA
Zof| A Hoffman 72 o|u] A vie} o] ofwgh Ao tf
22 A&, o"et Aol diste] A ol 4E8F

AQ7HE Al dEACR BEd £ glon, AE Al wet, AEEHe ¥

t}. Meridian o
sto] FYUA o

263) Attorney-General's Reference (No. 2 of 1999), Court of Appeal, 15 February [2000] Q.B. 805
264) Attorney-General's Reference (No. 2 of 1999), Court of Appeal, 15 February [2000] Q.B. 805
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£9 JdHEZA ug} dtd 4 Yt FASHATE Great Western Trains AR
N HAZ A= A4l o] &40l Meridian A4 Hoffman7d o] A A[g
Adel H2 Folekn FAsteict 9

a2y gel Ao e Aol wiFel & w ¥ diste] T
At A4 AY oAFE HESNEA TUA olES Holue °lEF40l A=

93 gk ¥ 277 Qohn ANl FAREY R wobSelx] ohsty
T2 o2 clstel ALY A WA B, Z GWIZE AAT P ALYS

2% ohlstiirhs Aol B FMAS] Pt FFe WolEeld 4
1.

QA Hloith U oS HEAE A9 FuAo] g3t HalH HPadd
F3H8 Adomako 70| ©|3te] Tersojobtl SH=tl, Adomako 7% oJ3
el S xmw Yolnol Puarel FHAB AT 2 7] vol
th. tobrk Welo] Welo] thate] FapAe] oJd Ae1F 4R AEF 9]
A BE49 594 o2t 45T AL antomd d4d 5 WA 24, 3
W R EREA ohstdeE n9AGA F9 skl dhatel Ak
Avbige] Bg FaHol A AolnE Pl 79S FHA st Al
2 AUT 4 Uk B 94 wolSeld 4 g Hath FUA ol o
sehe 1AS A8 SetelAl HEA slAeh BUAY 4 ol 147

=
A 3o ST RR7bE 9AE Wekeeol st s wielt)
2 <

WAL Meridian B2A HoffmanZo] AXT As) 9], ZE Alelo] cfstol
Fa4 ogo] 23 % detn she A £, U4 OlE 3 ARE 2

vl & =] Q1 o} 269)

205) Attorney-General's Reference (No, 2 of 1999), Court of Appeal, 15 February [2000] Q.B. 805
266) R v. Great Western Trains Co Ltd, [2001] B.C.C. 210, 231
267) R v. Great Western Trains Co Ltd, [2001] B.C.C. 210, 231
208) R v. Great Western Trains Co Ltd, [2001] B.C.C. 210, 232
[2001]

269) R v, Great Western Trains Co Ltd, [2001] B.C.C. 210, 230
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A3 HAAAH
[. S8HE

Herald of Free Enterprise AFAO|A|E, Great Western Trains AFA A% Th=2)
AATE ST oleld Aol A B AU fee BE g
99 o B FAU] AU BAT RS F5) olFstA okt
Gk dold RS 4 otk et ThE FHOE Rkl Ansk B4T 3
wel 71l AAE 9B Aaol sieigo] ] syl HhEolskn etk
A Al 7hsdlch Ukt Herald of Free Enterprise AFAT} Great Western
Trains AN 2% 7]%08] BF oI E5) WAT 5 9k, 2 T 71
o gRuEy wHEgos ARE g %@o] fagw Rol7] ol

D T A BRI 7YE %
B A 594 o8 48T el 19 U 44 fua
o) A2glo] shElo] Sl WA Do) AAHeE 4ERL §
= AE 1THEA ¢ yEojtt, Herald of Free Enterprise AFAI} Great
Western Trains A1) S8 Astel B A9 SAR Azt Bgskglon,
o tigt A2 dis IR th2A] QRkTR20 o] 2Rt w7 stoll A F=ol A
© Y4 ool M= TAE FEstAL, fdde ALY dijz st

AR BE 2ok golstAl gl 7Y AAl diste] AlFE
AFT = A=EF sp7] ot M2 FAAEAA, & HAAJAHE vpdsto]
of gtth= 7ol Al71H 7] AlAFstitt.

M7 s 2 ® ol wiFol © A AdAsiE A Al
tietel Hoh HASHA tiAjstojof gtk 240 AZ7IH U] wlwolth. AFYA
= Qlsto] tho] APGAZE HASHAL QlEolE et 719 WA 71 HEA
A7E o] diske] e H%’a}% 7 A §idleh webA ofeh 22 4%
= MAst7] Sfsteids Hoh et grie] dasith= a7o] Al7jEslen,

&=

270) o] 3}oiA = Saleem Sheikh, “Corporate Manslaughter and Corporate Homicide Bill:
Part 17, International Company and Commercial Law Review, 2007, 261 0|3} &%

120



H3Z E=ol Holo YA 2t HAE

ol Adsy] {3t Wete shuEA MY Eoo] 2FEHUW Ao
t} 271

olgfdt ARAAA 1996 H7tE HEYE(Law Commission) HILA=
Wol el Corporate. Killing)ol e A28 WASHS =8 Zol Aokl
w00 93 AR A WALAAS £ DR e AR
47 g% ARe AN ARUnE wds FEOT AL A
PARAL 1 B Beel AYE Setatoloh Gk B A2e Baol 4o
© A FelskaL, AdAs)zt el A AdEe 2AZkE AHEE BEI
S dlo] E80l B Aoleha ok 2006d 9T AL WALHE <)
Hekz] flt ®HokE AEsen, o] M We EYE AH YHstE ¥
2008 44 6 AYEA HUE F=ol A AlE HAAAM Y] FA A FAL
Corporate Manslaughter and Corporate Homicide Act 2007 0]t}

e gygto e R F7HA] WA OS2 “Corporate Manslaughter”, “Corporate
Homicide”, “Corporate Killing” 52 7|g4telo g WHAste] gy, 18} o]g
& golt: Waldalon WMelsl: o] urt Ay welo] AT Aol

» =
o

=
9] “Corporate Manslaughter and Corporate Homicide Act 2007”2 H&£9]
e Foto gl HEol 94 JHE FHLE she 7|l distoiAtto] ofy
2t He4s 7H dAo] st dRbd o AgHT= A Wil 7] W

271) olo thstoiA= oA Celia Wells, Corporations and Criminal Liability, 2th, ed., 2001,
120 o]} #x,

272) Law Commission, Legislating the Criminal code: Involuntary Manslaughter: Item 11 of the
Sixth Programme of Law Reform: Criminal Law: Report No 237, HC (1995-96) 171, para,
8.1. o3t & HIAoM= F=of AF] Ak AjAstoiof strpa FAsti gloH,
AEAH =P a7 AFY Lol st

273) Reforming The Law on Involuntary Manslaughter: The Government's Proposals, May 2000

274) Reforming The Law on Involuntary Manslaughter: The Government's Proposals, May 2000,
para, 3.19.
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275) HEY LI 7} Aokt WEOS Law Commission, Legislating the Criminal code: Involuntary
Manslaughter: Item 11 of the Sixth Programme of Law Reform: Criminal Law: Report No
237, HC (1995-96) 171 =,
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21 Sof o3t Fololno] gito]
4) AL 29 A e ol Aol
5) Zo)o|e] 9juto] Frjsiui,
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e 59 AT A% AojH,
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ofgfoll M ol 22 WA JHaY gulE shush AR,

1) WolArol#| 9] 24| — thAl(organisation)

2007 AgE Weldelyo] = HHe 224 o] MEC] HAse dAl
gro] W 4 qlem, AdAL ofF MY + {ivh o] WEel il e 54
< 9 st vk o]h o] Aqlclel ofyzt el Fol— ARl W
A= HHREE Edstdtte ol At

= gAY uj= A1z A2t AWEo] t}. o]
HAARIF Y] A @Ao] 2FET Yolrt AHE
ZA(police force)o| WhaloiA= B2 & HEo| HHE =2 1(Schedule 1)9]

A e TV A HALAH FATE 2 5 Ath70 ojgjo| e 3}

276) ¥ AA YA] Schedule 19 EAH 7}7|He 21} 7t Assets Recovery Agency.
Attorney General s Office, Cabinet Office, Central Office of Information, Crown Office
and Procurator Fiscal Service, Crown Prosecution Service, Department for Communities
and Local Government, Department for Constitutional Affairs (including the Scotland
Office and the Wales Office), Department for Culture, Media and Sport, Department for
Education and Skills, Department for Environment, Food and Rural Affairs, Department
for International Development, Department for Transport, Department for Work and
Pensions, Department of Health, Department of Trade and Industry, Export Credits
Guarantee Department, Foreign and Commonwealth Office, Forestry Commission, General
Register Office for Scotland, Government Actuary s Department, Her Majesty s Land
Registry, Her Majesty s Revenue and Customs, Her Majesty s Treasury, Home Office,
Ministry of Defence, National Archives, National Archives of Scotland, National Audit
Office, National Savings and Investments, National School of Government, Northern
Ireland Audit Office, Northern Ireland Court Service, Northern Ireland Office, Office for
National Statistics, Office of the Deputy Prime Minister, Office of Her Majesty s Chief
Inspector of Education and Training in Wales, Ordnance Survey, Privy Council Office,
Public Prosecution Service for Northern Ireland, Registers of Scotland Executive Agency,
Revenue and Customs Prosecutions Office, Royal Mint, Scottish Executive, Serious Fraud
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EY4(partnership), =%Z%Htrade union)¥} 7 HAE 3] (employers’ association)
Al T50] AHARAY ANE 7HA= 7 HAAAF S FA7F & 4 SlTh
Az, EY4], =2 59 Hot AET ofnl= A25x0 HofE o Qith

2) #olo] mafiato] thste] FojoRLE nokst A

= a2 ‘A

O

B4Rl H 7L ARaly] oJstol M LodAmzl HQlo] Alpat zpol thte] 3

L zojojno] tat g 9o HrhE & glojoprt gk ojnf o
ojmgt ofgfo] AE AT F9| ol shfo] dFals Ao=A, el F}4
H(aw of negligence)ol @jakol e Welo] disto] RTEE AL olujgehA)
22 A1),

@ gef Helol 9&A Ee G 719e st LAY HHlAE Ashe
Aol disto] REshs o (A2 AIFe] a) o] 22 AU AP
olA HEwE7E A3 o] FoJA|A| ofysto] wGATF ARt A T

Office, Treasury Solicitor s Department, UK Trade and Investment, Welsh Assembly
Government

277) David Ormerod, Smith and Hogan Criminal Law, 12th. ed., 2008, 540. ©|a}o]|A] Z} 9]
O Qute] FAFQ At GA] T2 S FRE to] AAG Aol
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SYsE A9 0B TAS] stel Y FHoI, F F FHS 2B
FHOoE AEH Bt

o
w, 76 Aol izt FEste o 2z A1
o d) & 29 Aol He A A2z A2 Hur A3 44
Hol qlrt. ofdd] &d bl disto] Welo] FEvhe 277t 1 oo
HPITh(A22 A|2g ).

Qe ozt ﬂﬂd o ofste] ojg} e 94‘37} Bate A, AMe] ofsto]
WA ogR gl Aol AR oste] o 2L
ke 2 Az Aol ok WAl NGy of

i-ﬂ mz
;O‘

278) David Ormerod, Smith and Hogan Criminal Law, 12th. ed., 2008, 541
279) David Ormerod, Smith and Hogan Criminal Law, 12th. ed., 2008, 540
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negligence)

)
mebdE AAUES duE 2= Qb Aotk A2: ATFE “Occupiers
Libility Act 19577 5 W AWl Welielo] sk WEAbe] Ty
of ZPHG: S YAHOR WL vk thuk o]et BrAste] fofsfolof
st REe, weldkeldol Walel tistel o HXE EAfeA ohstiE A
29 RS Sushy AL ghrhe Holth WgelHo] AEH] A% 24

0249 éo%a a0l AAHE] ofste] AR AoE ohyw AWz
2ol olu] QlgEo] $E o R HHL

o] Adomako 7]0] wet FHAHSIE Wkl HETtE
of QolAt WA THAlTg] Bk TIwALY] durlzo] bjdo] Fojojn
ST QLTS WOk, ool FAHTH ook 9ol ST A
ol WA WY 4 ok AUANE 745‘6‘11 wojof gtk 2 Adomako
7] O @ FIHAe] ot Arelzo] Ayadoe] Hi FTAT WA B

= 1 oMo}ua B el Aol7h 9l
L QARSI A Rl AYs istelds, wEe] B

[*]

| obdet ol o|g wustolof gt wMUABRS e A 2
W o2 uiafle] Aol &3tk SlAR wWelel Fool o] Bk ARE Wk
L 3.

7] Sfstol Bag Aol

280) Rex v. Bateman, [1927] 19 Cr.App.R. 8, 10 ©]3}; R. v Adomako, [1995] 1 A.C. 171, 187
ojs} Xz,
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She AL B8 594 o]0l 7= BAE S5 A Aol 594 ©f
ol At Wels S gt AdFE AHsEr] dstolAe Wl F
A 5 e, ol ST L9 AGAA Sl A Hojopt dirt. 5
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Enterprise 3. A EA}31L Great Western Train AFIL9] AR HA] dd Helo] A

43 18 S welsha Fote] LA AR AFHA Aol At

281) Law Commission, Legislating the Criminal code: Involuntary Manslaughter: Item 11 of the
Sixth Programme of Law Reform: Criminal Law: Report No 237, HC (1995-96) 171, para.
8.21
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oRRH WAE 4 ot o7k WASA HYs| o]t 2

4) zol0)20] Zrjat 94l

Heldd=7E d-str] fetolMe LI PR st F3f
ol 5ol Hefate] whsfe] FEsh= Fooo] gt fjuto] MrAstojof it
283 o)efat Zojolne] guke Fuja Aolojopit att. Zojolne] Ut
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o2 lukse Amol BN A Ra 498 oJujgthz Aigel b),
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Tt fHbol Qe7be ool SlofA wcle] A% W bl et ¥H
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282) oA James Gobert, “The Corporate Manslaughter and Corporate Homicide Act 2007 -
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346) Hans Joachim Hirsch, Strafrechtliche Verantwortlichkeit von Unternehmen, ZStW 107, 1995, 308

347) Klaus Rogall, Karlsruher Kommentar zum Gesetz {iber Ordnungswidrigkeiten, 3. Aufl.,

2006, 30/33

348) Klaus Rogall, Karlsruher Kommentar zum Gesetz iiber Ordnungswidrigkeiten, 3. Aufl,,

2006, 30/33

349) Hans Achenbach, "Diskrepanzen im Recht der ahndenden Sanktionen gegen Unternehmen",
Festschrift fiir Walter Stree und Johannes Wessels zum 70, Geburtstag, 1993, 553

350) Klaus Rogall, Karlsruher Kommentar zum Gesetz {iber Ordnungswidrigkeiten, 3. Aufl.,
2006, 30/34
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351) Erich Gohler, Gesetz iiber Ordnungswidrigkeiten, 15. Aufl., 2009, 30/6

352) Klaus Rogall, Karlsruher Kommentar zum Gesetz {iber Ordnungswidrigkeiten, 3. Aufl.,
20006, 30/39
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358) Hans W. Tobbens, “Die Bekdmpfung der Wirtschaftskriminalitéit durch die Troika der § §
9, 130 und 30 des Gesetzes {iber Ordnungswidrigkeiten”, NStZ 1999, 6

359) Hans Achenbach, "Diskrepanzen im Recht der ahndenden Sanktionen gegen Unternehmen",
Festschrift fiir Walter Stree und Johannes Wessels zum 70. Geburtstag, 1993, 562

360) Klaus Rogall, Karlsruher Kommentar zum Gesetz {iber Ordnungswidrigkeiten, 3. Aufl.,
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2006, 130/30

190



L, MYz=2lF2f 0jo|H
1) A130z9] HA AA

AN3027E AEE7] Jstel Al YT, 17 AdFeE 499 Tl B
b lov] 1 ool 9IS wf Fol Bt B R s
7t Aol AL YA Soto] BRF FHANE 09 E: JAZ o]y

ohistgiolobst Gk el EF SRHHAGIE AR WstolAl,

7o) Y 450 Ygee 94%-&11%@%% Y 2 LA ol
-

dos ALES Tl FAND e ARAARE AAZ B4
A olehs RAL T FAYA HFel B o A13027 TS WA
919 TR HFsH Ao] ohyw, ATy AuxA A o2 B
ofof gehe o] Asizh QAT B el
o} Aok Feit Lo

xE o= i

fijo

Qe ol gtaslz) st
A Auzo] Agact AT v olrki A130
]_

A‘

P

)4
O
1%
ofr
rlr
oM,
o
(e}

277 A= 919 aAS NS THaAOR
HE e HEeA gk AR Bgsl Heh 9 9RysAt 44
2 Wi S A olehe 870l FHAARLY AR HAFHTPA A1302E

Aol oluieh Aol Aate Ao woloh @ Aolch a4
Qurzel Ao Jaithd WA oA akel 19|, 3o| AGH] 93t

409) Klaus Rogall, Karlsruher Kommentar zum Gesetz iiber Ordnungswidrigkeiten, 3. Aufl.,
2000, 130/30

410) Erich Gohler, Gesetz iiber Ordnungswidrigkeiten, 15. Aufl., 2009, 130/23

411) Klaus Rogall, Karlsruher Kommentar zum Gesetz {iber Ordnungswidrigkeiten, 3. Aufl.,
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422) Lothar Senge, in: Georg Erbs/Max Kohlhaas, Strafrechtliche Nebengesetze, 177. Aufl.,
2009, OWiIG 130/13

423) OLG Diisseldorf NStZ-RR 1999, 151

424) Klaus Rogall, Karlsruher Kommentar zum Gesetz {iber Ordnungswidrigkeiten, 3. Aufl.,
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435) Bernd Schilnemann, Unternehmenskriminalitdt und Strafrecht, 1979, 114
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2006, 130/92 ©]3}
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440) Erich Gohler, Gesetz tiber Ordnungswidrigkeiten, 15. Aufl., 2009, 130/20
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442) Klaus Rogall, Karlsruher Kommentar zum Gesetz {iber Ordnungswidrigkeiten, 3. Aufl.,
2006, 130/07

443) Klaus Rogall, Karlsruher Kommentar zum Gesetz {iber Ordnungswidrigkeiten, 3. Aufl.,
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444) Klaus Rogall, Karlsruher Kommentar zum Gesetz {iber Ordnungswidrigkeiten, 3. Aufl.,
2006, 130/102 AA S A13022) 483 FHe] BERAE Aole] BAo| dhat we}
Yo7k =9+ Bernd Schiinemann, Unternehmenskriminalitit und Strafrecht, 1979, 119 9|
o 2z

445) Bernd Schiilnemann, Unternehmenskriminalitdt und Strafrecht, 1979, 117
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446) Klaus Rogall, Karlsruher Kommentar zum Gesetz {iber Ordnungswidrigkeiten, 3. Aufl.,
2006, 130/108
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447) Frédéric Desportes, Responsabilité pénale des personnes morales, JurisClasseur Pénal
Code) Ar, 121-2, 2001, n° 4.
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e T S44 Addlo] daloln a0l Asathe Aolth WA, Walol 3

Aue BE THUSS FUY] glol Ak FozA e A

Al
MAN S Yol ek Aol

olof wal 1947] WHE 0470 AH HEH FHEL HH o T A
sk S QRERe WHHYL S4, WELY e Rl o
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448) 9| & 59|, Cass., 8 mars 1833:DP 1884, 1, p.428. ; 2 déc. 1905: S. 1, p.558.; 10 janv.
1929: DH 1929, p.164. ;27 févr. 1968: Bull. crim., n°69.

449) o& E9°|, Donnedieu de Vabres, Traité élémentaire de droit criminel et de législation
pénale comparée: 3e éd., n°262 ©J3} ;Durand et Vitu, Traité de droit du travail Dalloz,
t. III, n°140; Faivre, Rev. sc. crim. 1958, p.547 ; R. et AVitu, Traité de droit
criminel:1988, t. I, n°605; J. Pradel, Droit pénal général: Cujas, 1992, n°487 ;
M.Delmas-Marty, Droit pénal des affaires: PUF, 1990, p.108.
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451) Bernard Bouloc, Droit pénal général, Dalloz, 2009, 274™H.
452) Bernard Bouloc, AA <, 2744,
453) Bernard Bouloc, A2, 2754,
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454) Bernard Bouloc, A=, 275-276.
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459) D.C. 5 mai 1998, Journal officiel du 12 mai 1998, 7092

460) Frédeéric Desportes, AAZ, n° 13-14,

461) Article 121-2
Les personnes morales, a l'exclusion de I'Etat, sont responsables pénalement, selon les
distinctions des articles 121-4 a 121-7 et dans les cas prévus par la loi ou le reglement,
des infractions commises, pour leur compte, par leurs organes ou représentants.
Toutefois, les collectivités territoriales et leurs groupements ne sont responsables
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pénalement que des infractions commises dans l'exercice d'activités susceptibles de faire
l'objet de conventions de délégation de service public,

La responsabilit¢ pénale des personnes morales n'exclut pas celle des personnes
physiques auteurs ou complices des mémes faits,

462) Bernard Bouloc, A<, 2794,
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463) Frédéric Desportes, AAZ, n° 21.
464) Frédeéric Desportes, AAZ, n° 24.
465) Frédeéric Desportes, AAZ, n° 26.
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Criminal Sanction on Corporate Activity(1)
- Corporate Criminal Responsibility : A Comparative Study of Germany,
France, the UK. and the United States -

Kim, Ho—Ki, Choi Jun Hyouk, Kim Taek—Su

A corporation has a legal personality in itself and can accordingly sue and
be sued, hold property and transact. However, a corporation exists as an
artificial form, created and managed by human beings. It is, hence, not easy
to imagine that a corporation can commit a crime, Our common sense and
philosophical individualism that underlies the criminal law system have
prohibited the introduction of a corporate criminal responsibility for a long
time. However, as the number of corporations and accordingly damage and
injury corporations caused to property and person have dramatically increased
over the last century, the public perception of corporations has moved toward
recognizing corporations as a legal entity that can be held criminally liable on
the basis of its own fault. The old rule that corporations cannot be held
criminally responsible (societas delinquere non potest) is gradually abandoned,
Since the 1990s, some countries like UK, Australia have enacted legislations
which make a corporation criminally liable on the ground of management

failure or corporate culture,
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In the UK, two theoretical instruments, vicarious liability and identification
principle, have been developed for attributing to a corporation the acts and
states of mind of individuals it employs. According to the vicarious liability
standard, a corporation is vicarious liable for an offence of its servants or
agents, The logic of the vicarious liability of a corporation is very simple: a
corporation, being merely a person in law only, and not a real one, can act
only through its agents or employees, so it may be held criminally responsible
for the offences of its agents or employees. The notion that a corporation
could be directly liable for committing a criminal offence was developed in
the mid-19th century. This new form of liability, known as the alter ego
theory or identification principle, was based on the idea that the company
itself can be identified with its senior officers, because, as the house of lords
said in Tesco Supermarkets Ltd v, Nattrass, “normally the board of directors,
the managing director and perhaps other superior officers of a company are
an embodiment of the company or, one could say, they hear and speak
through the persona of the company, within their appropriate sphere, and
their mind is the mind of the company.”

Under the identification doctrine, only if the individual who is the
embodiment of the company is found guilty, the company can be convicted.
Where there is insufficient evidence to convict the individual, any prosecution
of the company must fail. So only few corporations could be successfully
prosecuted in applying the identification principle, To overcome such
limitations of the identification principle, “The Corporate Manslaughter and
Corporate Homicide Act 2007” was brought into force in 2008, The act creates
a new offence called corporate manslaughter, An organization will be guilty of
the new offence if the way in which its activities are managed or organized
causes a death and amounts to a gross breach of a duty of care to the
deceased.

The structural foundations of corporate liability have developed differently in
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Abstract

the United States federal jurisdiction. In the United States, the criminal liability
of a corporation is acknowledged primarily on the basis of the vicarious
liability, But, contrary to the UK, where the vicarious liability of a corporation
is restricted to strict liability cases and statute offenses, a vicarious form of
liability applies in mens rea offenses as well as strict liability cases in the
United States, That is, a corporation is criminally liable if a member of the
corporation commits a crime within the scope of employment and at least in
part with the motive to benefit the corporation and the act and intent can be
imputed to the corporation, even if the offence requires mens rea.

If corporations are found guilty, they are punished pursuant to the
Organizational Sentencing Guidelines promulgated by the U.S., Sentencing
Commission, Also, when a corporation is convicted of an offence, the court
may impose a fine which is calculated based on either the victim's loss or the
defendant's gain multiplied by a factor set forth in the United States Sentencing
Guidelines. The United States Supreme Court has held that the Guidelines are
advisory only, but the district courts must consult those Guidelines and take
them into account when sentencing,

Whereas corporate criminal responsibility has had a relatively long history in
common law jurisdictions, Germany is reluctant to attribute criminal liability to
collective entities including corporations and other organizations, In Germany,
only administrative fine (Geldbuf) can be imposed on a corporation under
the condition that an organ, a representative or a person with control
functions of the legal person committed a criminal offence or an administrative
infraction by which an obligation of the corporation was violated or the
corporation was enriched.

In the German criminal law system, the criminal liability is regarded as
something ethical, that is, only an individual and not an organization can
commit a crime, because the criminal liability presupposes the ability of

autonomy and self-determination, The German Federal Court of Appeals
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repeatedly declares that “man is directed toward free, responsible moral
self-determination” and that only for that reason moral and legal blame can be
imposed on him when he commits a crime. The Court also declares that this
principle of guilt, the Schuldprinzip, is deeply rooted in the protection of
human dignity and the right to develop one’s personality, In this perspective,
a corporation cannot be blamed and consequently cannot be criminally liable
because it doesnt have a mental state, It is said that criminal responsibility is
an alien concept where, like Germany, criminal responsibility is considered as
the result of moral fault,

The basis for corporate criminal liability in French law is codified in Article
121-2 of the new French penal code. Under Article 121-2 of the Code, a
corporation is criminally liable if an employee or agent of the corporation
commits a crime on its behalf, when the provision that has been breached
explicitly declares that the law applies to a corporation. The criminal liability
of a corporation does not exclude that of the natural person who can be
convicted either as a principal or accomplice for the crime. Also, there are
three basic requirements for liability to be imposed under Article 121-2. First,
the French legislature must have enacted a criminal offense which a
corporation can contravene, Second, a corporation’s representatives or its
organs must commit such an offence, Third, the act must have been

committed for the benefit of the corporation.
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