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ke B 3 OHZMW e S0l of7] whZoltk webd & dtollA 3‘“& go] ApaRsasgol
A Rt P(defense)o] E ¢ 7t ke A 9] &5, ASHAALENE A 94 &

= Jolel SO, GHARIOIE SOl el 19 2 2 olel Wik, 2 2

Q1 AHUAE BEE T A4

(A=

O

27
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dHol F=9 T WL wiEFIE AlY ARFE A ez Od H
("Memoirs of Harriette Wilson")2 3|2} ®x] ¢k1l &3t A5 A2 A|7|3t
ST TS M AT b8 (highly indecent matteyo] HAICH
L o]9E Y1 FFE 7|45k%th(1826\ Stockdale ¥2).22) oln] & =g
= FHoA AAB] =g “B] 32 £"(Unclean Hands) ©] 20|t} Stockdale ¥
Ao okE vk 29| vl WY WARE o] FopolA de] LAl A2 1867
A9 Martinetti T2 o|th23) Y7} BREE F5l= ZHE2 "Black Rook"o]2l=
AH(play)2ld] Y11= w19 "The Black Crook"of thsle] #ztEA&E 4
ok AREIA, a1t w3 AE F3] Foll F 7= de) AN 2= o
T e U ST dFeRA ARUR sl ohehs BAS AL
Hkah MRS L1 2HE0] SR (originalityo] Yk OLHE L 2
HEAS RAUSe B BANoR QU olgR Uu A& 2B
& ohich st o AR 28 A, 22 ol 2H 9
B2 oA =AYl Aol WY wEe PR Rl AS ARtk
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pa)

sl At - 11 Bolols =t Ml Herleh Wile, AAA 9, & S0l AdE
dE HiAIshs 52 82T She SHlA, ofsh w=zollM “F(defense)ole Te IR
AREBI7IZ ks S wle gRIck

21) B2 48] HAEEAll el ol #dk= o|® §lo (McDavid, 5679H). tHAE Mitchell
w2 A 37} vErke 22 sk gink

22) Stockdale v. Onwhyn, 108 Eng. Rep. 65 (K.B. 1826).

23) Kurt L. Schmalz, Problems in Giving Obscenity Copyright Protection: Did Jartech and
Mitchell Brothers Go Too Far?, 36 Vand. L. Rev. 403, 406 (1983).

24) Martinetti v. Maguire, 16 F. Cas. 920 (C.C. Cal. 1867) (No. 9,173).

25) Schmalz, 406'H.
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4L A2 =23 glo] o] o]=H} "Martinetti rule" o]} H=ck
o|x Z7|olle FHHdol AEAS sk AHAoR ozt Hrke=
e SRt A AREAd Y] 84 F sl SRl gltke dle &
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of ALBA 4L WHels Ho| YiHHolniT & 4 it BHH
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Ao OH3} 2 Qrh 0|98 AURTE ujASH W2(18959 Shook T
Ap9E 7o et ork 3 4 9tk EoPAE 18 L4 o) &
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FAolE B S AT} SHE AES ARW 0B BASKAC)
= 0
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A ABFEAIRE AMdE ofelEe] W] ErfuA o 2 A wiee] ¥

26) Broder v. Zeno Mauvais Music Co., 88 F. 74, 79 (C.CN.D. Cal. 1898).

27) Dan W. Schneider, Authority of the Register of Copyrights to Deny Registration of a Claim
to Copyright on the Ground of Obscenity, 51 Chi.-Kent L. Rev. 691, 696 (1975).

28) Shook v. Daly, 49 How. Prac. 366 (N.Y. Sup. Ct. 1895). o] APAYA HEE 15t 252 of
Z("Rose Michael")oI3ich. olo} 70] 72 1947]0] AR SekEolel ol A%us of
oA Bﬂxﬂﬂ B A= Hgolle d=e] teE ARSI ole @d=el eyl el i
off Js3t 27t AF0l1ck=tA HA olsid o= Qick

29) Glyn v. Weston Feature Film Co., [1916] 1 Ch. 261.
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o Fo| olgt 2 A4} itk Aol ANUREL o] 7] 913}
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oA HAFCE viAlskaL QAR FA|NE WA ThekRE Helo] oA AREAS
o1&l $kc}33) I o2  Stockdale THZEL "Unclean Hands" ©|20&2 #ZMEA
HiASFRAAL, Martinetti -2 =% V*(orlglnahty)ol k= olez 7)Zkely
H, Cain TS FAAEe| wef Fidos Seeh 22 WPtk Hol Az
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2 AxER BEE APt Ame Aol Helthzuld, AEAS x|

X
%ﬂ o4 AAOE MEORE Wk the e BASH Fo|

30) Schmalz, 406 % 715 214,

31) Barnes v. Miner, 122 F. 480, 492-493 (C.CSDN.Y. 1903).

32) Dane v. M. & H. Co., 136 US.P.Q. (BNA) 426 (N.Y. Sup. Ct. 1963).
33) Schmalz, 405,

34) O] =T 404-4000, FLRe 7 54 A
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SehEo] s A2 Res o
= ko] @il =9]9] iAol
Al e A2 vl=RleellA 150 gF 2
¥} Jartech FZA(198210)370f b4 H|ZA F= FFe ol FAIEol &
SihEo] AZHEAo] (ke vl e wao] AMAY 27|E 7o o] ErE38)
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35) ¢ =5 4034,

36) Jeremy Phillips, Copyright in Obscene Works: Some British and American Problems, 6
Anglo-Am. L. Rev. 138 (1977).

37) Jartech, Inc. v. Clancy, 666 F.2d 403 (9th Cir.), cert. denied, 103 S.Ct. 59 cert. denied,
103 S.Ct. 179 (1982) (©]3} "Jartech THZ"o|2}; 3h.

38) Schmalz, 403,

39) ul= AR gt & 7P e SRier & 4+ Qe Nimmers 18] AAofld AR Als
] Mitchell o] tise] SehEo] AREoR HoHES 4= Qlerlehe Aol ¥t 7t
A ARzl el B 3lal Qltf(the most thoughtful and comprehensive analysis of
the issue)+= H715 Ug]az ¢Jtt. NIMMER, NIMMER ON COPYRIGHT, § 2.17, p. 2-194.2
(1980).

40) Mitchell 22| Ao} 7iQ0f tiaA= Mitchell T2, 852 Z=
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AL 197990 A=A A-8H 12 1978 N E7] Q1 1909 A&;

oIt 19789 71 A2-EH stoll A Wl s AzkEAel uet A
29 WAL Jartech FZol2tal o 4= QIT(19824 Jartech #HE). o] ARo||A]
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o] 479 ofdsT Alofe] HTAlely AZE AUgst UGt HAIs=
TAE ThEel il et S7E Fas|R defstal, gt S8 &
A o7t # AHe AL dAE ATHESA AQfglo] AlEsHAL, Aleldl=

ol AR o] Y F7E FHAsItE Hile A9g] odE Y 1o o8
AgH HIAE A2 AR EA 2FS A7 ARdA Hee 554
< AR el gk @ol & 4 Jltks olnE 4 WA HsiE H
HATEAD

SHH McDavidol| w2 52 9] & 4 Mitchell T2 1} Jartech TH2)o] 2

UEo] AREAES ARSIk WA Yult QUIE SR ofw HolA
A A Y BAG, 9 Y
off EAISHE 7|ul7h HolX] eHerha B, YT SA
AL Folola a7t BUE A A= gk gekEe] A
oF E]7] ¢k=r} she Wadl a7 9
o kil AFE Wl WAIEe] Yk
o WHEA] o] TAL A 9k of
P
th) T3id] o] WAL o] WAAR WKW HANEO TN Hozo] of
Ucks) 13e] Aalow Bl geke] tistel wmst s2gle] BAs)
of ZA Qb ARMA A I BARY AGFAS ok YAHE

(preliminary relief) A4S slgoth, 97 B9le] FAE Ao vlzo] B

%1ch42) Mitchell T4 A1l 3?— o=t
il

41) Tk o] ARIoIH 54 44 BHow ol o SUsE BdE RS AR
ol ofd FAol&(fair use)oll SPiths Uil ke FAISISICE Jartech 2, 405-407'H,

42) McDavid, 567,

43) ] =5 569

44) Devils Films v. Nectar Video, 29 F. Supp. 2d 174 (1998) (©]3} "Devils #A"ol2}ar &h.
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B e Aoleka WAsIE offtin AzkE, esle Hay AT Azle
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Jartech #@o] FA|HIL 52 & = UThAD
2. Sty i JIEe| B

e o B Vo] Bt dRkES & A AP otk 1
U SthEe] AREES gidelvE obdrE =dell o StEe] AHEdE
AH OEA] FoHME AMAL AZHEo R HEEY HEEkA] kg 5 Qi)
< Holld A+ gtk SolRke AdE 2 A8deEn sl
AarEdolehe offe dAee Blujshke Aot UF«W Aol FAl= oty
ARt SRbgol wet 7)) AzhEe] Houeh FRise 3 o] Hel deolA
thRoloF oF ARr) Slrk Sl Wt 7|2 veolld Ee viel #Zo] ¥
Aol AA Hstsf ks

/o] E-gH(common law) 4 M7} EHY| §’t V|Ee AARE WA=

Hicklin ¥20] QIti(1868d Hicklin 12)49) o] WAL T 71x] 7|22 AAl5}

45) o|Foll4] "Unclean Hands" 32| H&olejar & vtk Devils 2, 175-176TH.

46) Devils ¥4, 176-177.

47) Nova Products v. Kisma Video, 2004 WL 2754685 (S.D.N.Y.), 3 (2004) (not reported).
48) Theo] ol X G vFS FHOR ek

49) Regina v. Hicklin 3 LR.-Q.B. 360 (1868).
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persons)ol ] BT FAE7), A Yol ANHoR REEF WRE YT

“EXTF HE(specific obscene passages)o|ZtE 2¢shH  Esjch= o] Exf

Hicklin testi= 2047170 94 A% §A=glon, 3 wde] 9L T3
oh0) teolo] WOy o] BRI “REMolekn RElE ik

Hicklin A& vl 49l o] 24420 Ak m3s), Ulysses Bl
opA] 7] 7)) o] EEK19341 Ulysses B2 o] TolA] ee dAnpo
2 AYs zolne] g SNZE nRA] Solg 4 UET s85dE

g, 1 olfr® AxpE 54 AR Fulo] ZastEe g 7HAAL 9

A4S AAH o Boisor Pekn Bekrhs Mol A Hicklin test 414

2 I3 A0 BRI ULk olo] WO o]F “HFAA oletn

QHH, Hicklin test®] F-8-42 7|3t w4o] Cain wgoletal & 4= Qlrt
24 Cain W) Q1T W7} 18] Askol] 0je 2 ASIS sjo] A
A= H¥sle 24z FHol = Y3KH"When Tomorrow Comes")oll ths}of
e SHES AU R BEoHA] o= o]2H} Martinetti rule 2§31 oF
3L US Post Office7} MUoflA 2w S A= o ARE e 4
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ChE T AES FAAACL W WS R e Sk 2 dola
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50) Schmalz, 4107,

51) U.S v. One Book Called "Ulysses", 5 F. Supp. 182 (S.D.N.Y. 1933), affd, 72 F.2d 705
(2d Cir. 1934).

52) Schmalz, 410-411%H.

53) Cain v. Universal Pictures Co., 47 F. Supp. 1013 ( S.D. Cal. 1942).

54) g=2] Hicklin test (1868)9] dhtel FHda} ujA|Eh= ZAo=A] Al olefal & 4= e
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F Serge] 710 Bt oaa ghol A A™e teeto] Yokt s =1
of Miller APASIA] F¥lo] S2HEL FASH] SlaliE b 37k A 3
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olZM Ulysses TAZE H7|=A] il ol S, AAxew S e
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WAl BEEFEA)0l g8 #H7|E7of o]tk of7of tlEe, AWtivdS
5] "a national obscenity standard"E A&3}$th = "national standard"7}
ol "contemporary community standards"E #]-g3fjoF tthal sic) Miller B2
o = haelo] Sekiol e Wjd Hols Az Alfiths oAl ojol}
Z2] Fom, 9k E Mitchell 2197913} Jartech FA(1982W)o] & Ak
& A7) B,

55) Cain 22, 1018%,

56) NIMMER, AA, 2.197HE§ 2.17).

57) gjFA oz o2 w4 & Roth v. US., 354 U.S. 476 (1957); Memoirs v. Massachusetts,
383 U.S. 413 (1966).

58) Miller v. California, 413 U.S. 15 (1973).
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Al Bshes ApoflA tistoiMe H¥S AEa & w, ARHA|A A
wolalabE A W A10320]%, FA= AdeRREAelFelMo] B
= Ao @A, ALY oARS UE m&o g FEFI QS M olmloa Az
oA 2uere] ERdelEoiAlE

£ "Unclean Hands" ¥2]7} A3 o] Sl Zor AYs|® 3100
TR sl Wi 2 wye] Byeldlgllie Folus s oz
olmE B Zlo|A teofsl —%L%% Aoz wowod s A}
olZ Haliet ¥ )0l iste] HeiuAE & W ¥irt SHEs AR A
o] o] BTl Sk o] 24|} "Unclean Hands" ¥ k= Zlo] 7537t st
L BAolAE, Wskelrl 24 B fue) Fe B FRgsll A8 24

SHAl ethe HolA Suddaole ZAPE S| =kl & 4 itk

0 ao

o

.

:l:‘

96) Ao webs= "Clean Hands Doctrine"o]2}ale i), 7S Zofch B AloMs “rze-
£("Unclean Hands" %= "Unclean Hands Doctrine") ©J20& 2r}

97) Zdd, EHERIGORNEE, FaishnEuii(2002), 1819,

98) RIH A4 EHAATO)
BHO| Qolo Qlsjo] AAS TFolhALt =T AT Tolis 1 ojole] wigke HTeH
ghel e 2 S Rle] eReARE Sl wolle L2f8kA] ofdsict

99) 2| AlPZER, BRJA(1993), 583-584T.

100) A4ee Forjedo] sHEAR] RYRle tlekdt ool AX Ueh=d I Sl 53] &Y
QIFoiAlEet sV BASE o] o]k “clean hands' Zolek 4Bk Slck A
AAA, 1813,
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t2| A H3L(Doctrinal Approach)
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3 xﬂ—zwz upe Folxel o
ol S8 A 74 1 39 ok A0, SBAEE o 1 A4
S gtk FAekio) ol
AT o] AT FRAY Fie FRA Al fste] WshA
of st FHAe] olutel FIakA] ke AAte] EAS ol7|AY] 7t bt
1 eH AT TR ofo] tste] £ Aplo] 1 BARS QEd
R gl A WSIrE A0 o] Ayl sele] At 471 4
= Fo) Adel mgEte e AT FRATAt FFAU
£} B2 H9olw RO ohe] Bl AAEol Qu Al
of WA HES ATY At ek FEE F97h AntEA US 5 gk

-z

r2

Y, AT o] ol HdS THHoR TRy BUelFel F4Y
ao QAR Ashs AL AAX Gk Folxe] Foloit §8E 7K
3 BEAFe] T4 Hgolis Aol & PelA 2AE §l7] o]
e w 104 G, Folt AAPA o]0l Fi ZolAe L ojolo] R &

A ggom &, Y T S F= A ok AL I ARALE ol
H

sy
o)
19
tlo
ﬂN
rr
pay
s
g
H
n

<

H
A Sele] At A7 A=A w‘ﬂgol B2 Sololet Aol AH:_‘*M J
o[ ZFH 4 QlomE, B AN} Lo] SebEo] AR Bl §ET A&
Al ol Aol o2 2 WalsAL EE A3A
Q
(e}

101) ZkeZ|, AAA|, 5867,

102) 748, A4S, SHhH|0)(2009), 5499, & —401]*1 oJ7lo] tledolefar gk
103) v A, RIESsiXVID, HAHE 22, HgAl2005), 481-4827%,

104) P, AAA, 4827,

105) E7ls ga, FANHE YAZ2(S), BHRE 2, FTAREEAYEE]2004), 515,
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AR A FHASE QT Felatel HaNBslel o3 Fahare] seolo]
S

hl j=4
AR A9olE BUUAFE HEsto] £UAe] B e WA nES

o
AZY 7 Gk Bk 2w e Zolth
S, Uil BB 29l "Unclean Hands' 93] Fol= Fojapslel

gt A= ok ol AkdelAl AT el S8kl A
o] B EEA et A= o] YA AE
<

=
ZAilo]th106) "Unclean Hands":= 1 Q70f Qloja <gjutate] Exlolgdo]ot
X

Q700] 27l s oA B vieh Zol Wi AEA el kold) 2
4 glof “Hele &8 Wbk AzelA oh ekt wel A FHE 4
e Aole g 4 Uck

A Ul Fadh Aol ) F shimA,

o
o] olZo] AR 4 Q= ARFS A The 7Kgk Fiekion

7 debzol Ao g 1o Hutst diQ|(unfair or inequitable conduct)7}

O oRYe] FA AT Qe muelA e Agolr. auixow
"Unclean Hands" gwo| dlolso]2 4= Qlrkal sl

Axe] BE W9 wmolA WA RS Wk ofek, BAVL Hw
Qi ARk AHTE A R A9RA, F Sof SslAdt A5
14 7o) fadt Ssle] W AT olf7t B 4 4l

g
ul
-
_O‘L
%&
=
ol

106) A3, A, 1859,

107) ©J3} "Unclean Hands"9] A 7HA] 432 Thomas W. McEnemey, Fraudulent Material is
Entitled to Copyright Protection in Action for Injunctive Relief and Damages, 74 Column.
L. Rev. 1351, 1356 (1974)o)|4 Algt AL 7FHe Aotk 9 T WAl §32] "Unclean
Hands"+ Mitchell 22 864 Hol| M AT 2851 A o2 Hol=d] oA tE HRal o
2 QIEHEAPL Yekso] gtk ThA Wl Mitchell WA o] RE =ojo] e 9
McEnerney =591 Zlo& Ajzl=ch
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3% sta|At H3(Doctrinal Approach)

3) Al HA 7

7P ol Ao 2], Belcher A9 A4 o] 2w Y9, 1A
o] FAIE AT A} o] QlSA|etE, 2Alo] F&E HaloA YFrt]
Hrhs i (anlzholAl Pafzl -9-olrt. "Unclean Hands" o] A7 of %
7F wgekebA] ghal Aol whet ol 7| e shal 19| o) E gtk

daro] 2w P97t FarolA YA A] YA AR WAl = A
7]319] "Unclean Hands" 3pHo] wrol5oi2]7]e alal 184 Q7% dh= &5
w7 dA-A kol Belcher AROAAE waloA] ofd S5 71X% glo]
tigollA 252 szt 3 ¥l public policy7} 21 Aol sl ZHEsHA A
A3k 7ot Y] FA317F FElE]ojof gtttz As7F lrh(Chafee i
4).109) Chafee <ol oJslH, & tigt FAHE Aol tlste] AU
A koM FolR = 7R A= Pl gk &4 (obedience)
Z£0F {udhs ® tE gEo] vl Zagh Ao AYsk 4 Qo g

CRU0 SR 9] R AP A9l(faudehs w3e] Gue mE wjHsH A

-

rir

108) Belcher v. Tarbox, 486 F.2d 1087 (9th Cir. 1973).
S0} wae Zute] ACRAARY AN Fcjlo] B A AnholA Aut wigel] i8]
AN ZnbaTe] tigt BAEIE Sle AlYS she ARSI, ik AAle] 7138
2 7= A (formulations)S F|ar} 7ot BA, SR A2 ARAYs) el sfdsiEz olE &
A= A58 A7BIeh gas Ya1o] ZZo| BAJS) Z(fraudulent representations)©] =
2 AEERS ool ohjehn wpisldrk o) AR AMWRS 64 F sAe =4
(fraudulent)3b<] grom = Howy 17of thefrls AREESE FRISI: oo & A9
FaUOth Circuit)2 F78(fraud)> #RRHAsH] ok 3Fo] ofe}al HAISISITE Belcher
v. Tarbox, 486 F.2d 1087, 1088-1089 (9th Cir. 1973) H=. ol g2t=o| tidt AFAL o
ARt 595 Z(fraudulent) o |2h= o] AU ol thet o] F 4= glrke BERA YN
o= o7} Qlrk AU AziEe] aE THAZDY A B AR, A B A
2 7R ook gitial TAJSE Aof FE3Ic) Schmalz, 416WH(YA : Belcher v. Tarbox,
486 F.2d 1087, 1088 (9th Cir. 1973)).

109) McEnerney, 1356-1357H.

110) Chafee, Coming Into Equity with Clean Hands, 47 Mich. L. Rev. 1065, 1069 (1942)
(McEnerney, 1357, ZF= 40Hol|A] AIQ18312)
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b public policy7} €310] Azbde] 7|3 gAFE FRlstes B3] 8
FEAL tke A AT Al we Aol AR SRS
Wol5olal fraud S viAslE Zlo] Frk= st el ol 2 FA

e & Aok

. 329 AZE4H

i
i
o
ofN
o>
lo
il

e =9 - Mitchell &2

it

Mitchell HAof|lA 14 ¥ 7]119] "Unclean Hands" &S Wobs3ich |
AlgbA L "Unclean Hands" 1S wholES<l Stone HZ(1915W v A

Hel TA)12)9] =& 283 ZAQld|, Stone WAL ARAFASZEA 7
(deceit)o] Fzo TE U7l AR £ AXH 2N ST “F5ol
3 Qa2 HQtrhi3)

Mitchell ZHAFaM)ollM= 14 T2S vidst
FEHHY ol2omA Aol = Hfole A A8E 4 okl B/A
RIS J-ol|e kil Aol AZtE/de] dio] 2 = gitkal Welkt
= "3l Mitchell THdo] ASES 7] 9lsjA
Hands" o]E& S55HA] gdod ¢
of gofstdict. olstollA= Mitchell #HZS F4 2% "Unclean Hands" =95
AN 1= qich

WA Mitchell 2 9IUERE A9 HelE o] Eyolzhd 1
Zlo] ularof digt ZRI7E opd7bef] F&Eskal Qo & SIS IR A &=

=

MR ohdrHiog Bete] Fagh 2AR AR diel

111) McEnemey, 1359H% 72 FX|ck

112) Stone & McCarrick, Inc. v. Dugan Piano Co., 220 F. 837, 841-843 (5th Cir. 1915). ¢3!
© AFoR HIEE ZlogA, ofn AupdEelA| HoRumils d3AoR she WHE
22 Z(manual of instruction)o] F|atof 2] s iriarL slo} HaEAlE Foitet], W
= 2 A U S0 tSs(@BRhE Sole Hi8e] 501 (it otz HEE ARSIt

113) Mitchell ¥4, 863-864.

114) $] w2, 861, i, $-2]2] 90| "Unclean Hands"s= $-2] 7] 7465 50| sl
Aoz, gl At FEHAAES 2L A oke SEluelelMeid fast ol 9

S 9 Holek
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J0|

t2| A H3L(Doctrinal Approach)

o] s} ApolofA] ol Aolekd Ume] BT WU} WEe] FA

Fe Ao] groLl, o] Held €ie] ¥ wrongful conductiolehs 7
WHE Zlo] ofe} o] 170 Swshrki AHsHs 5 Al community)
THELE Eo H3IE A ZA9etok Fick Tefof AR A
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of §2
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a5 4 Talo] thsto] EefuidA+E & o, oo dx
A Agro2a] wa1e] ghol o]f QA Hrkar ki) -2
HAE A746% Eitoll vlad 4 Qlok IR 2 dojA Yt &
e AT Al A AR fle Bz (o] o] 14w ES w7
Skal ﬁfﬂu]ﬁii = Aol siEEh, 1) @5|7] FaLgk w]a1ll9)= "Unclean

S & 5 gtk & fEg o] TagzhofANt qltkal
2 Aotk & Yile {FESHA e nE EHAQ oAt ofyeial 2 A
U], ke o] HoflA a7t Tc’r‘—ﬁ}‘i"ii}%, AEo] GEAZlETt o =20
etk oA Eel 24ollA Yah {2 7EA] Stk "Unclean Hands" & o]
7FssHAl = AR171? Mitchell 22 99} 22 7PHA ARk oAt & thA
552 flsli(public injury)ol]l 3t =015 AA o] S vjHZITEI20) 7]
A <30 93 O]i”(pubhc injury rationale) =22 {oi7}A Hck

EOR=)
o2 rE
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WJ
:lo

far)
<

_

S RERION 22l N— sy%ol STk AL SRALT T
AZNE 4 ok AR, B39, AR BAS 94T 4 ¢ Bk
g ARERE Sl AFS WA etk A, 5 BFl k&S
e A FUOR FEHs A 2L oA} HY| wpolrhian Sk
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115) 9loflA] g2 "Unclean Hands" -§-32] wf22# A WA {3o

116) $JolA] g3 "Unclean Hands" 1320l w2 & WA £2 A W) fgolefal 3 4= 9]
=

117) Mitchell 2, 863-865™H.

118) §] 74, 863-864%.

119) 9] YIos WA A7463 ThAe] 4=ozjo] ulwd 4= Qlk.

120) Mitchell F2, 863-865'H.

121) 9] T2, 864-865H, o= Mitchell THo] ZATAS s oRIANL EalEap} Al ok
£ 715 9 & McEnemney, 13560 &2 Btk

B
s
>
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7% Bheh122)

ZAIA O F Public Injury RationaleE A3t §lo]
wol QMEAL e HA %n}% A4l "Unclean Hands” 30| 48 %
= A E A A A A9t Fuol By olRit Az,

o
fru

o]
N
i
)
g
2
.t
o)

Seriol AZAYHLFN Guo] B 4 ket Weisto] Mitchell B2

= 5422 "Unclean Hands" 2] ¥ 71 =95 AsiAtd ot &

A, Hiles B o %’2 + Aolth & of7]A EWolgtal o2 SE
& U Ao RE FEohal fEsjof skl 219 S717F itk Ao
ok IR EHEdEeler A X1°1 Hejd, oo A746x HEo| dIs}A|
o¥=tly Hi= Ao|th ¥4 o] Mitchell FHZol| E43t A4, & SHES

Azt akar wjaEshy] A gAlEls ARge] aed Aotk

A, A7t e AR 9ol wiR(FE)7HA] FehE, 22 Qs 9an(y
SHE 23 FFoll FaliE AT AolER, Ug 9] AAY =lof &Jstd
119] "Unclean Hands" o] f-astA AHT 4= Qloh. 79 A|746x Eiof
sttt & 4= Q7] wiZolty. 17 of7]ol|lx] a7} "Unclean Hands"
WS ot o] PR Aol FEiE YA dSdlloF sh=tl, ol 4
= AR A ofgohs Asie Stk

AR, dare] Y= mjareA AgAQl HsiE 7hek Ao] ol Uk 3F
of WsiE 7l AR Yo H4E "Unclean Hands" GO = ulA| =¥

122) Mitchell 2, 863™. "[plermitting obscenity as a defense would introduce an
unmanageable array of issues into routine copyright infringement actions." o= Ao
A AT FeleAl &8 APl dekch ol Ao es E-EARENE W= A
I Aris Aoz, A adoAnitt dsgador o] sHE: e 1] fe
ofg] g FABIL Wolso|A] ¢z Zleof vlfsp|e Fivk 2 o, e ¥
123) McDavid, 5691
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3% sta|At H3(Doctrinal Approach)

A2/ 55/ Rsladolal o] HRle] AdS LA ow WA E 27 o
t}. Mitchell #HAoA ¥37t S ARkt 250 ot shrete, 1e|at
JRe] FEE FFo HsiE 7HitkE 7MY st ¥are] F5ol gk st
Ha1o] Y E FBesl7|ol= FEshfal Hae 2ot

2, Mitchell oA == x| = O}OPZF‘} 5‘——473: gk ©A © FHol "o
AN 4= ek & 9 =49 =oF dol, 9= ¥
3P Qo] 3ttt slejels, %A% w11 "Unclean Hands" SFtH
thal AZHEch o] FELS Mitchell B0 = Y&OZA 28 HIH AH746%

LB WHE0] 19 3 el o

e ARNE S B S| R Aol wavh Hsfiofl ofsl Al
of F/MEUchs 5Ee Aol Sl Mitchell ¥HERH o] FE "Unclean
Hands" +=9], "Public Injury Rationale"E Uxtsls}7]|+= o]k AT #Zk
=0 B FEA =9 Sl AREAdY Ade WEl, wiAlskeTl 2
oue I AMEHINNE o7t Fhel AES ojof g HolH $L,
W7} o]l A A ke B Aol Y= ARI(Mitchell HA)O2 =015 o
vkeket = glth

ojate] =0l= Eclgele] West ezt sl = Aol ofet 1 A
A= ARkl Jlens thad 2 =92 AFE & 3
SAY B HEZA] & A7F s glo] oS Halidt Aol disto] Az s
= @ ), JRrt SHEel AREAe FofsiMe o "o s 5

H

A0 BHA S AYsllis AL g FulelA WelAd, “Aukslgo]

opetal oA = Aol vl o 3l Mitchell TS ofof] AEsiud, e
AU Harh AR P& B KA o]2A] FPponE mRo] ohzt
= = = PWE skl dite] Ag woksdl
Aot I 7]M 9] == il mEAS Pkl & A, S dile &

=
H2S A Sof HjEo|7bA o] 7ert

Y
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kI
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rr'?
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AT 2] ©A A8 wedste] o Enf “EHAJH|IOIE S
of7lel #sl = 4 Slek RIY A746x “’WL “EHdo] A A T
ol TLefobA] obysityiEtal oM, ojoje] WY 4E sl &kl itk o7
oM 2 o] ©A7F ALY HsiMe “’“O‘ZMI?H olgkal o= HEA;
o 22X FHUlo] Ao ARE Qlojo stal FojAtel A & idlo]
€ 7dFolle vIE oRteAl 2 Yle] uEte RIS & = gle e
2 Ho] Qv - A A746x7t AEEe =W dilo]
ofzb deA EAe Bt A9 L Ao Alrh AdE B AR
53] 1= o] Q= et Wrke AollA Al7dex Ewdt ThA] AT A
o2 Qste Hlojxl= et 295 vskal YAk FHE AHE
el “=HAduaelEe] ‘%%*E‘r.lz“) S Folle Al7d6x ThA Q] “EH Sl

43
g
ha
rr
ol

o s 39 2 %xﬂm% stol ATis: 2

3 AT ol FA% 2N L Belol that B4 kol wws
5o §ow WARI B A7y Zo| o Wat gick ok "Unclean
Hands' =olo] 289 4 ol BHdclFold=e] glol old =07} qlrks

S 2 =90 wj¢ & ArRE Eohal & Aol %ﬂ%g— AR W
FHro My ak= Aot o]E Hot Hsfate] o]g3st 2 A
H|mwsto] HoladS Foh= Aol thste] Wo] dxgh A1t _171_3 AR
A sk & Ao =9 ¢ EHAdGAA=SY] =

FEES & 5 W] WRoleh12)

124) 738, AN, 366-3674.

125) T 1999. 9. 17. 431 9852036 TZ; 1997. 10. 24. Alal 95T]49530, 49547 7 1993.
12. 10. A3 93tH2947 w4 5

126) Ex/ue] 37dt Fogd o] dishil= Add, AAK, 367-368% =

127) 3k, Mitchell AL 3 dMgkaMele 7ol 13 RS 7k ARfdol welz] 29 of
ol Wik & avt gk gk ARl whE AR abo] ke Eefsly] fiet 93]
o] HAAPY EAo| Fifsly] wiizolekis 2e 1 ol £tk Mitchell ¥, 862, o= 2
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3% sta|At H3(Doctrinal Approach)

ol

I, SHEe] AREdE
wetthd, HsjaelAle seael wizeks ool Hall(dm)eks ool o
A= oM 8480l a'ha AlRrEAR] Hste] Haittal & £A7F 9
ot Idd StEel AREds At ke AAle HaelAl ¢le =
=S APteRlthe SEA AUAITARRAY ool QAL olFle] ZH o)zt
 AA B 7PEA & 4 glok 3 St AR Ao aRRE et
of fraolltt iRt AH AN Fehre W viedAh7E vk, 18al 7E 3
HE2dE 7R AP HaRE AR AZEdE) 28 2 A A dF
oAM= FTARIAl Sae ARRE ool AeEoo Ptk S &
= Aotk & o] Aeole e s, wiETE E2 ool Tt HsiAt
Ale Hai(E=)ehe ool F7hEo] vkl & Zlofr. o|FA K, geh=
o] AdEde AR sk Abof diste] 1 SRbeE FHoR ek A1
opdol ¢ 7Rt & e i Aol

o yopt Hsfeks dF Ao ool Ax 7PEA| o2 A AT T4
o Ak, 83 V|EMe sdER WM ol dgdeR
© A= doke FolA, M7k 2 B el F90l HdHe=ZA Al
2 B7ie 7185 eS| "Hoke oA Msiate] ool sk, dls &

oFZ thRt ARHeINE B8 Ackn B 4L 4 gtk

AW e E3} o2 Ha Ko BUAS

E2

rH

2, E5EAR =2

, & dAYPHS FdfoF St (compliance requirement)=
As7E Qick ool o5k Fels] FW T ohE WPl s SAEHAY AdE
T %= SHE2 AFERE HadkE o gl "Hoh AR, ARALEEE F
! =

8% HAEE 457U S HEEE Al

o

gl e Sylulmol st wiX|ss Zolet 8 4 Slek el Mitchell Fo] SAlk]
WOl WhESIT IMrHe Bzlo] ZHe Fol oloh 2 2 AP o] Sof
74 ke Zelekn B o] Bt Aotk
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AsHs ZoRA, o Bele] A AFS HAT AMIE I g A
o= A2-%(copyright office)e 7|WHsh= Zlo] ofof| siger 4= QUch128) Tk
oF 9o} & Al Q7 (compliance requirement)©] {ithH, = ojE Sk
2HEE, Be 2 A5 A Zo] YEs TR sk, 53] o=

& WEoNEE AFERSE WR V|dshe FARES 18 A% & £
of gt 7|t wiEol M Hisl'% Zow 37| FolE 4 Qe ZAojgar ®H
oh1) oo} o] WA, MEIRE SvISHe RS B W oo A%
He5= Z5HA sfiok ‘&Eﬁl— T7RITE130)

FHA AACED7E oE WHE FAATI7 BERE A & AAReR

AR 1 8 Yelehe SPERSIE st Zo) vithn wasis AVt 92
4 Qlthe oA, o] A9 AAAA B ARe] ojolo] RS Hel(E)
oz 19 B9lel Uobhx] BShes A%l $15HE 7k hreatening) 4 9]
okl Eeh1)

Slof 2o Adls AR i ARUSE/ ] AAE) FHS AA=
SR AolE, 9elo] A9 ARHES0] A2 W B AR ok
thio] HAAL FESH o] WEA AFHA| gheths Hold ¢ =AZ 1
B 24T 5 Gk Uobrt oA Teke BAH GAH ARl Bt
& AA(higher sanction) 1) AAER HESoleks Amt GlAT, &
Ufell Gl ) 2U] A B A Bl Bk WE (s WAt

1 2 o

Aol A AE old 715 4w 4 glrka Hek1

128) Harvard Note, 1507,

129) 9] =5, 1515H. o] AA}+= o|E "efficient breaches of criminal laws"gfxl F &)L

130) ¢ =5 1516'. o] A&= ©]= "higher sanction"olg}al FE&3ITh

131) ] "higher sanction"of 33ttt

132) &2 9] A9 Bt} B vlw AREHE 558 429 P B AEaies sl §F
+ ¥tk ot 555 Xﬁﬁ‘ﬂ«l 785 Eaihlved ol SloiA E2lo] Qirk

133) foltAlgel Bt =0 sk 215 201%10] sidsls 22 We-S s sizich

o}

EQ,
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3% sta|At H3(Doctrinal Approach)

3. XNEHH 28 0|Z(Copyright Misuse Doctrine)

S50t AZUY WA WA 2ol o] G HEMIE Fol

AR EL HAF Bl Adsls AL A soF ke o]Z oA, oo wa
W SRS ARUeR HEshls Ao AZEe] Hejy mEyg] Bk Ul
S Pt ZlogA] Husitk Bl Flolthisy o] Uxe $u) WA gk
W, 939 A% Weldd Hmr} ohdrt Aziitk o] o]2o] "Unclean

Hands" 27} thE 72, fa(A2HEAH ] 993 Pl(misconduct)7} I 1Lof A
A-HAo 7 JKF)S 7|A| A Yol FHksiti= Holtl. = "Unclean Hands"
o] Y] lIA o] BHH Pepsh molA) olFolAol sk, 1
A 92 7-Foll= "Unclean Hands" ol AJ-oHA] o= 4= k= oA,
HelRelAl 1 BHA ok A skeiehe ARTE B ALSSRS
A % ARUA) AelFgoleie AL PHOR Worseld 4 ikl &

S ARFOR BEWE 42 1 4 okt kel 1¥iE o] AHe 1 &
A2E AAES Folsk= A (public policy)S $JHlsH= W oz xZHdo] AL
&2 5 AeTHP} HHste] ofFo] A& A Hok

4. UM 0|2 — EHAN ZF(illegal works)2| MElEd =2

Sir James Stephen -3+ #A(Digest of the Law of Copyright)oflA] #]Z;
H& Erd(immoral)s}A L, B|ZRA o] AU irreligious), 4152 0] U(seditious)

A eKlibellous)sH= U821 490] BE7h u]x]7] etk Sechie A%

134) Harvard Note, 15064,

135) ©] 7o

136) Dale P. Olson, Copyright Originality, 48 Mo. L. Rev. 29, 56 (1983)(¥=A: James
Stephen, Digest of the Law of Copyright, in REPORT OF THE ROYAL COMMISSION
ON COPYRIGHT at Ixix (1878)).

71



o|2o|| w= =2AHA(originality), 117SKfixation)o] ©]o] W-8A|3Hfraud and
immorality restriction)> AZMEAC] A|39] QA(A=A7 : negative condition)
o] Htjal ARty Idd|, vl=o] 2 wEol oJsf ol 271 wiAlEL 3l
TRl FARIR ) AAEE He S50 AERRE =ushy] fls) o= A
grA, FUHES o=y e WdsHAdolRRe 71 AEHde A4
Azl o) Az 328 % gk W olchiM)

Shipley 72 w<4~(University of Georgia School of Law):= o ZRZo] 1
S e 2 o] Zakol, St Ao,
A gl AAH Had4be] Hrpal sh oyl Zlo] AA|Al
Fol7h HojM= ¢F Hokar AR T Y Yozt ARpe] Aol LHE Fu
AN e FH A, 2ERA, 34401 Jeits Sder|AY, AAE

S glold, FAL Aold 2ol 1 A} whE

.

al
Ho-gsk ZAo|A &

)
A0lT FAO) LA FEATIE Hol ARANTE W 5 ook &

WHH o ANBER HEEY] SIS PHA KA AT grerkn i
Y. SRS A A9 3 thEoleit ol ABAE WAsE ol

2o v & 4 vk Aol AREd 840 87EA dete Ae
S BT o7k 23 IRt E el Az 2o = €e

4. aetule A4 BE SWA (llegality) % AHERY B

AEE AREESOA HiAlsiAd & e =Eo2A diRAoR &

m{m
Jzi

137) Olson, 57'4.

138) 9] =, 619

139) David E. Shipley, 4 Dangerous Undertaking Indeed: Juvenile Humor, Raunchy Jokes,
Obscene Materials and Bad Taste in Copyright, 98 Ky. LJ. 517, 533 (2009-2010). "It
should not matter whether the author's creation is obscene, pornographic, in bad taste,
offensive, repulsive, or simply bad, crummy, lousy, juvenile, terrible etc., so long as the

work owes its origin to the author and satisfies the modest level of creativity standard."
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3% sta|At H3(Doctrinal Approach)

2 5 gicks Ao A Tetslelo] AUH BB kA
231 gl B AP T e HeE e S lrka Eok & B
ol Tetulelw A2 BEojyel Hlu QIrks ol SwEo] Tk He o
s A B/1E Wik shejehe AR Badhel Hid] A4 ¢t
L2 2A7 9 4 gtk o) ABe] £3kedo] B 4 ek wigo] 9
2 4 glouk 2] AP Bof b mgo| HE A Hyshh ofsiE

s oo EAloA] Hoje 2 A2o] SRS EH
W9 ofsto] K97 ol oF Heke Zolch o]F WAAW Hrhuel
ol SINME o|HEHBoIE, B Fi, Fuke] AYe] wjAE o]th(sect) Fil
EL Fuold he @A 2 Ao] AZBY o] n)XiAte oz oy
2 4 gt

ey
7)elA] teolts el Tetulelllegal graffit) S HAZ Fek J|EHOR %
WAAegal) 2, % AfAe] S ol wEold detEl Afuysiel
Histel s WSl BAZL gicks Aol 2AIE Zo] 7] o]tk
g ol ofwl HolA guael Jetrlee 2 oug 2A] Rl ety
o9 BHL 7% nle B i AAmedum)] Fol, & - F 2 Ao
Q= Ao ohet %2 elele] A gujziolt XsHAGT 2 T 5o
smeoloh 2e ETE o] §dto] olRolyozA 7% il et Aatel @
o 52T gleke el gtk webd hEHel

el ojul HolAl ogelx] g wel 23 4 gk
B ool JFg 2 Apelxt by 2 Atifleletn e

ch0) clgd oA B 8, vhd(context)e 1ot ofe] o]t

vy

o
ok
o
=2
2
o)
i
2
N
fr
5

140) Schwender, 258-259™ (¥=4] : James E. Walmesley, In the Beginning There Was the
Word, in Beautiful Losers: Contemporary Art and Street Culture 191, 204-205 (2004)).
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lo
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o
B
=2
12}
2]

ke WS Sla) BWAe Suhe Atk Wold, Jehiy dledE
o AAARE Aol S AFO] "Unclean Hands" FHOZ 58314
L oF Hrka aheh1) wiof Jetulel ofed] AREAS el glo] Aol
AR B 5 ook debee) dled EAS FASH: o] sl 1 ¥

ofl
e
rlo
iy
)

ek Favt glok

WAl IRt e dlss AAEoR HEsHA] Fom ol AAEH Y
oumAQl ool Awel AN 4Y FEe HhE B 4 ek
Banksy,!44) Jean-Michel Basquiat, Barry McGee®} 22 A3t 12ta]g] oler}
== Agode ¥ JFERRY SEde, ole2 x7ldde AlsH,
e A 2 XoRA SUst A5 7w £ olSH 2LYl(high brow) 2
deAlAz Sole Hrhs HolAd Hod dart qlofal fhthl4s) I2tulE
e B A L AT HEEe £43 7P AL IF A =
SR, WMES BEstal AAACNA 2itEo] Qlil, w83 o] 5 trAlo
et slgolA AAIEAL BuEYE sk, ol EtulE dee] AU

H
=
iia

K
i
PU
X

141) Schwender, 276 =

142) §] =5 2754,

143) 9] =5 2581,

144) WA= AR 5ol2 dARAWpp. 12-19), 422 255U pp. 30-39. s A2
BEeIAY T8 daolA vk FYske HHOR YAIE sk 3, mlste] ot &Ml
o] ZHEE AR IE Sk 5 7IE uiel dele EHEGSE & 4= de dFe) Haus
2 Wz shipp. 158-185). o}k BANKSY WALL AND PIECE, THE RANDOM
HOUSE GROUP Ltd. (2006). 3FH Hj=AR= o] o] Ajo] sfjRlEofA| Iri("Copyright is
for losers." 9] 2] 32 v} o]l Z|ABIL Qh& AR} )L FrOEH ARV ARHEE 2
718k Ao& Welck

145) Schwender, 258-259,
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3% sta|At H3(Doctrinal Approach)

A=)

Srolido] wris] ook oldn] HaATel, AXEA, e, WRE, &
A, HAo] HfsAlEe Zolx Qlrka Fehie Selo] Ao E
Ao etule] o] Al Ho] Qv Bwsl uloh o] 1 Afavt T3}
7% 1 Sk BE 27]ols ARAGAET the] Y A,
F2 PR BN olRolA7|E Sieh SHA BRle] ARA} obd BB
o] WAL TRpEE gol itk SefuellA: tEAoR gk 2
chel, “AEYe] Fu, “GEE HAIA AEP, “FORN, BEe 52 5

["
=y

G olee

ole} g2 I=tuE ozl disto] ALl HAE F shul QMg Ho
2o g2dsts Asl] §o1g 7L 4EYNS AYUCR BHelE Aol
ersichs Aals ook ot At sloigle FCARHAL A5, 1o
oA MEA Qe 33t des F2Tde=M 2388 nEi7le 2t vk
Azlo]| 8-0l8 7|A= AHolug AAPoeR HE o] upgslts Ao|c}149)

S RER] RS AkA(illegally placed)o] WSS 19 ole7}&0] VARA (Visual
Artists Rights Act)o]] w2} R3S 15 AbAoA, VARAE EH{ZFog 4A8x}
o] &9 flo] AAH dez A8=HA FANE Arha-FAKproperty owner)7}

H

EHA de5s s AAT = Y= 9 VARAE oH3] o&Es B
El =l f‘&ﬂkwo)
g, w2 et derhse] 3t Y-S 5| Aol AR art book) ¥

146) 9] =5 262-263H.

147) ABAL, “FooF AR Zolle Halke? §9 F9R”, a3 2010. 4. 6.4
http://news.naver.com /main/read.nhn?mode=L.SD&mid=sec&sid1=102&0id=001&aid=0003209913
011. 1. 11. HH),

148) Wj=A(21d &), BANKSY WALL AND PIECE - 72]2 HAURE o7l #e S3f AVl
T A $I=ETE(2009), 243,

149) Schwender, 280%.

150) 91 =8, 2767, o} 2ol Seitelold WA mept wis) ARe] Aga) ke, B4l
B 5o ot meblolol AAIg vislolne BEE 4 ol AaReldl & 4 9k ol
ok Qo “Eele SBUTA wek QA B kb, ZFAR 2010, 8. 19.4
http://news.khan.co.kr/kh_news/khan_art_view.html?artid=201008182159105&code=940100
011. 1. 11. HED).
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B2 15 ZEo] Z4T(smaller versions)S W% sh=t], o]Ao] AAURT
5
=

of "l T8 ek gk I2ohy, ¥Rl Hokllegal graffiti) 21¢e

G WA ko] neh Axko] ofFt mEolnl Ge

Ao] M) B, ofgl Folgt AAS w] gsHeE B

2ol TehilEl AAARE Aol Bl o] Egsithn & 4 gloh Eak 1
A7F

Q3
=
97 sl Ao| WUs ALUATES] YRE AAAZ Aoletne Fehish

5. MEHHO| LIS E M(content neutrality) =2

7t BR old &R/ WiE AL AAA RN WAHE?

e AR HosiMe ¢F "Hoe dEole & dHF =Y o|&(The

< Fule Hee Wl
o HES
A

o
o, o=
1

General Moral Principles Theory) 72 0|20 E 2
AEAolehs o2 ARHEES tiidolA wiAlsH = F=d], o
public morality®] $=3 A2 A Eaof Tl o]Zof 7F3HA Al Q) ,
Shook Aol 7 2 Eefthes A2 oA =2t viep k152 -] o]
w2t ol fejuete] 7bESHH| ftete] tisE Alsdhe Ak
T AEA(seditious)o]eh= o= AW HEO] Ho oA E o+
Aolok. 18] QA o2 TpA, o]2Hl LT A AlE =7EEIPHSRKS
2 odudmor AHo] IRHUY B AsTbEo] USIthS) wA S
B2 GHEeltht Fol BA9 WMo 98 BaaE] O gt At uii)

Az AP ER AT PHEE ARUARS oA WA 5 9)

N o o

151) Schwender, 279-280H.

152) 9] 71 71%e) BEYE B2

153) iAo PHAY od “BEA7F 1966. 7. 23. BEH 9l S7HEoRY optos 7]aw ol
A3 Azt M £3A} B UR e ofRAaE] Fpuehish ol R 0 Y14
E9l S QR TR [RSRO] SAE S 60uic) ulEst - 4gle) 4}
HF =0 127, SEAAIE 2009. 1. 20.4,  http://www.hani.co.kr/arti/society/society general
/334121.html (2011. 1. 11. 2.
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3% sta|At H3(Doctrinal Approach)

2 e, ol ofa AEo] BE ASE 9 Aolch achd ofn] =4
ojfle o] WelAY A olfe ARUAREE WA Ealn BH
(public domain) Afefell WA|E 4 gld, Fol oldl &Rl BE Bt @
2 A4 AgEoR BEwA R old) we sl 55 o] glojxl

b Hold 1 Rukghe A4 AW Wart gk

olof o] 54 o|ye] WisH=A] offrt AAEAe] e nHAL o Hi
AT} PR Aldel 7ol wet s 4 gl we, gl weleA of
ol wheh AREA QA ojirh DebAL Zeksicha 3 4 otk

4. 359 A9 ARAY FE0

Fi0] A7k AR o]tk Fulo] B A9 sk A ofAx
ot Wil FwH EEEO] O AWS 23 Ui, Hist o] ol
zoA Fue Af FUS S 4TS 9 W P BE Tad B
FHGAY Ao| Byt 23 o 2 sk 9Fe) = Fugde] tia
Ssbye 7] BAYS A7 WS 5 9o

A el ek A FhRsfoen)] A AREG22 A T6
L A9 ofgX ol B 4 ook B FmY At 2 “EEEE) 4
fo FWFAY YO s 4 Gl AURE wiojEs Fge

St S(Ta)ollM= At Fayde] dufg-sS &3] sl FudE] &
G2 FHog YANISEr) s, Y1 ARES RIEorn A =)
54 T B Suto] tisto] sEE = Alo] Ho| AupHor £ FuE
a2 QA= ¢ HaL, 54 FuE B FuLo] Hste] YHoR KT

o

A

rlr
2.

ks AHS Y802 = FuA| Z8HEstablishment Clause)o]

154) £ o] mof= AERE A2 % 2 A7A] The =8 5 280-286 1 WPy o of
71 AR & PP A el ARLS WAl ohd RudgLNg vEe

e W, Facho) A, 7}0144 e TolfelAP, A 2008, 10. §7 A6255
(2008).
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HRITH: S SIS Gtk QU WE 9 F He kol ¥ 4
glovt ZA Bu Fmo g YHOR F2 4 ek Mol ol 3

A A E7|2 Ji

Eugse] A4 B el AR

2719 BHol= ARUETHb= T 2GS HE Sk F3el AN
t}. o]2u} Wollersheim THA0]|4],157) Scientologytl= Fu}Q] H|dZ E&w
A9 o] =R, vile I £ ol8ste dulE = Hile
AZHEE olfE 1 w9 AN SAlsE AL o] sk il
B7E Wolso XA B, HisAs F gAY s A He Aol
Ak ofof thsto] WA 9k e FAPHS T Aol AFE = A,
sl Ao] ek Ax= glow, Hol FuEAo] Y 247 k= Mol

A gxe] BXHTE 717,

a0 o) AT FAY Afet WA NFAA Aoz B4
Fo welo)d Hukghlold 7he)x) ka A gslolof ks 40 BAE

o] Y7] AtetYaL ol o] FE5 FAH "ok 2 A7 | 22 A
APt 2a0) gt APHoR FES ARRS ofzgt 2w 287t 713
SHAR thE M S5 ARoIA SAEHATHIS) o] Ao kS wo} A

155) United Christian Scientists v. Christian Science Bd. of Dirs., 616 F. Supp. 476 (D.D.C.
1985) (©]3} “Science and Health Z”). 9] Ao wjl=w, WA Z%(Establishment
Clause)0] QJulghs 78 A 1} qHPgH L wsls A3t &= ork= ZloZa|, EX Zu
£ AYek RE FuE AT 54 FuS v Faol visi] St We ws

dov, S} PP BAHOE £ o] ofd Sasil neel 2o defit 4 8

L ke Wik gk Amse] we WA Smaagel Slulshe AL “mjeh 37t b

of] AHS XJ= Z("to erect a wall of separation between Church and State")o]2}al hck
$] 616 F. Supp. 476, 478 (A|H=9] e 9] TAofA] Aelgst AY).

156) Uzt 715a Aefo]l 7P W2 ks 713 esdel= 7 wfr B2 Ut nlsole
2, 15 3HE SHcE feurlel vl HESKE 22 fojuete] 35 O =0l 2 =&
o] g oz wrk

157) Religious Technology Center v. Wollersheim 796 F.2d 1076, 1089 (9th Cir. 1986) (©|3}
“Wollersheim TZ).
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3% sta|At H3(Doctrinal Approach)

AW AA EA Zulo] BEsl= Ao] ofet 7ixEY A Peleks oA 9]
Wollersheim 23} t}2 ZA2o] 1} 7| =ErKo|24} Smith #H4). o]% Hulw
ZuX o] ARER HEHE 2ud BEAS Z2udite) ARSH=E 1S A2
Aol SFATHe ol fE T A O] AFE AT 2 ok
el BASo] o] ASiges] 1 BEHe) Ao Urantia B1590]ck 160
"Jesus Christ Superstar” APACIAE 2 #x|0) wHdol7t HAlg
of AMAClN Ui AZAANG TS FATAPAELS T, i
Ao wme FAS FAUE ol 1R Alxe /Ede F

i)
20
o

158) o] #&e 1 aE|(peyote)fil Sh= AIE] PFO2A mlepdRo] Sl AHEs FurdiAll Ab

B3 2 o2 FuAlelA Sugdt Hise] efd 5 AT slRkEelA uiAlERE

44 APIBigist), AUHYe TieelE ool e Zol dislol 2zl o) njep

Ho| A8E= AL Zwo| AGE ARlsl= AHo] oflzlal TA|51rt Employment Division,

Department of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990) (°J} “Smith
2.

159) Urantia v. Maaherra, 114 F.3d 955 (1997) (©]3} “Urantia F2”). 2I7to] ohd AJF(Divine
Counsellor)@} 78 2] Zx9] Ao ufg} Arkal W= Qo] “wa|Behze] "Urantia
Book'S ¥|3(Maaherra)7} S2FS WHA] o AEE| tazio] wol Rz wjmsid, ¢
(Urantia Ach7} #=0381E S0l BAlEAS T3t ARzlolck o] o] tigh AZglo] 3 xH
ol Qtks Y 00 tised, Ulii AR Q7o) AAE(human authorship)S H3
Bl Zo=A|, o] AL Ql7lo] AR Ao] opjEE AZHEA(copyrightability)o] $iThal Tkl
th A A(9th Circuit Court)2 AREEALS o o] HAFO] Fl(celestial origin)QUA] o
_\?L% A4 6]-‘— tﬂo]k]—sl»;g]o] Ao] o]-qa-jl Bodly 1 o] 7l2RS AR, AdE X35 AYES
o Hze) Algol 1 AU 2T, 1 A ARAY marhe] Hehn o
t}. o] MLm= AZHEH A101x A9 HZE(compilation)2 E T Zlo]tt. Urantia

whA, 957-9587%,

160) 0] A Bleol wiel) ok e WiAlel) Sheche 22e Al Aol A

7EER ARl Hoga ua(EuhE ueof SHR= Zo|th Jed Michael Silversmith &
Jack Achiezer Guggenheim, Between Heaven and Earth: The Interrelationship Between
Intellectual Property Rights and the Religious Clauses of the First Amendment, 52 Ala. L.
Rev. 467, 489-490 (2001).

161) The Robert Stigwood Group Ltd. v. OReilly, 346 F.Supp. 376, 383-384 (1972) (ols}

rlo
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FRIA o] AU el doiA o A7)
HEA O 2 Scientologyth= £} AT AFASZ A,

o] Zulo] Hul= HAlA wa]A]¢l "Science and Health"9] o]z ZHedition)S

A3k Aol diste] FEubt AREoR 1 AMS-S FAA § @A we)
] 474 (doctrinal purity)S GX|& BHO R HAARET|O] AFe B9
3] sl2tel EdW(Private Law 92-60)0] =g Y2& Aat ujaeyo]
St AXR JAHTE AL, APHYL oS wolSo] 9 Euwlo] &Y

KX
2 WABLTRIe) o] WAL Fuho) HEAS Szaka Huko] Y Tl

f
tlo
=)

“Jesus Christ Superstar FZ”). Timothy Rice2} Andrew Lloyd Webber7} &2t “Jesus
Christ Superstar”2l= & 2#2i= ol5=9] Aol v} 747t FA S FAHE HARE ZEo=
Al o] AR il ula el euletedds Y2 sijelrt 1)atE2 Roman Catholic
PPISA 71EY MEEHoR 9| Zons T, 29 5 2 /S Ak A<

Wo MmEdos pasilh dle ALANE el BABAVIRS Tel

olg
AR A gakdo] Wit

162) ARAES 7RISHAQ WHozA Fua] Adkze] disto] AdAEE A8ehe 2 dH(En
o AFyoll AZERA] grethe WEREA, Z2 Scientology F37F HHE H4(Bridge
Publications, Inc. v. Vien, 827 F. Supp. 629 (S.D. Cal. 1993))°] SJck

163) "Science and Health ¥+2". 9375 United Christian Scientists (UCS)= HHHQl ZwehA|e}t
T 89 7iEEA UCSY oFdal} 48450tk 9]ak= Mary Baker Eddyell &Jsfl 19A417]e]
A% “First Church of Christ, Scientist”24], Mary+ "Science and Health With Key to
the Scriptures"2l= Rl MG 271 ofe] A 4HRAS siken, o] B o] Fw
(Christian Science Church)ollx 4371} 7 aH4l%] Alst welx&2 7%l k. o] “Science
and Health”= 5 4 Aw wjolch A7) o] 19061 H(final edition)o] TAEl= LS
He Ao2RE AZRIL Maryw 18757 8] HExE) 121 1906 W7kA] 3} kg A53lo] o]

WS 4515t o] Ao ARHE A 19099 (28 H28 O RA, HE BE 7|7 28] 7Y

AE| 79 2898 F7Kho= 196210] viseEl Sefolsick e T R elsloh k]

7Wgetol Al ol 1976l SaR=|gl=tl(el=A AEZIHS0Y), 1 7Y =9 Foll

2 AR ThREA] e oz slal HIURES 75deR ek 23] Ui

(19761 ] 304(b)). "Science and Health T2", 616 F.Supp 476, 476-4779. 1, 1976\

o AzHERo] FE7] Hoe=A F ol &3] AlF FolU™ 1971'd9] "Private Law 92-60"

olgkz feloAls v At WHeol Qo FaESIck o] He] @X]= Mary Baker Eddy
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3% sta|At H3(Doctrinal Approach)

7§18l weA T Ao ojg ARAL Srrom Agshs o] distel
go] EHFZAE AWAoR WS AL W] Hejd FLaX|e] A
HIGHRL 2 o],

o= Azkylo] A WHHOAS vl olelshs Jugto] HojAks ok Hrt
L Aﬂ7¥_,‘1]r ojo 7Lo] Sl= 7/4\_9‘%}\1,164) %_ﬁl_ﬂ x{x%%oﬂ Zﬂl}—:ﬂ% ?_]_Xéf;]] 'Zr*E‘

. h
AL =gl Yo fRtelz Al ole 54 Fa B 54 Syl dist
o

r

Cottert o] A2UE 83k ek shEA, 24Fa 9 Faz] v
o] Aol digh IHE EFEojof gtk Holad BW, Fue] AEAo] dist
A7 AR ARolA] AZo] fkoz ol &E Aol Ao e
A153] sfof strhal Fggichiee) E3] AaFAAE0] A(M), F 2AF
A\(supemnatural being)7} AIXBHATH: 2o tiale] AX AL Fgse AL
I AAR Hieo] WA= A9TE lal, o]2ul FHA|e] Z(merger doctrine)o]
ol FuEel gk A o] ARtEe 49Ut Wrks HollAk, W

AR Fgo] FWA NS sk Washe IAH SEOR Kol A

re
i
o i

] §2lof| wa} "Science and Health"©] RE HHo|| gt AZAS SEjofA] Q1AekL 1 W

S717ES o] H(Private Law) TaUZFE 7519718 +758=2046) Ei= A U= HE
7549 5 =& Zo=E sl EHof Qck ok, 17 US.C.A. §304 "Duration of copyright:
Subsisting copyrights" = 1976 Acts®] &5 (Revision Notes and Legislative Reports) -
2 du(HuEie uiE 94 2 O o 5 7IE)= 19764 9] Ae Al=solAl
frEsiglom, Tgo] 1906 Hete] f-Ug A Sl ol ofejal B Huwel AT HA°
= OE B &1 gt 9] "Private Law 92-60" Rof| ofsf wlargo] ofds] Hfs)
3L Q= Zes Hol Qe ARHHel ofsf HsaL Qlfal spHA|, & "Private Law 92-60"
9] RS PsfETe %8 AVIsHA € Aelck

164) Thomas F. Cotter, Gutenberg's Legacy: Copyright, Censorship, and Religious Pluralism, 91
Cal. L. Rev. 323, 324 (2003).

165) 9] =1 334 FEMEI} 1547] F5 QIS Wk B ojEn) Bl SEs |
ol oo} F7}, Ei slEmalel I BE L SREh AR ARe] BALS Asteled
T AES AS 52 Zlo] ohfglon], olelet Al e FariE Auue] o]
2ie 2UE TRl itk Aol ofgt B4 Fal B F9e wE|9] dds AR
ol st ol Fe AL v AL Bags Adshe 2l 2ol maka] fjef vt
thal Hi= Zlojok 9] =& 324-326'H.

166) 9] =5 391,
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of olgwalAl <k Hrks Aojckion

A9 YZ|(the Establishment Clause) GHolA] HWH, QrojA E ZFwd

&9 A}Hthe Free Exercise Clause) 31} th2 A2o] &% Zo| oldr} 5}
= Azto] B 4 ol AZUI FEHE A QoiA FAe] Fe 7|7

)
A2k o] wobsolx e wal, Axte] e wolseld 8l Azt
7] WEolck, A 23 Zwio] glck. dei, 9] $Rlado)

o ARAL Fo Af Flo] AZEE ARllH ABE ol
SRt AZFEICHIY ARe) Sue AT D 1 RN Aud 9 danan
Cotter®] sl 545 del7h Q= ol ANZFUA Aoz 54
Fi L Eo] e S5 preference) 231 9K ofURH AU A8
F0Y AHFLFA A EWE o4 okfelA AP =] Ghe]

AT e A9olE AT 4 ok s7lel =elde] ojArka o}

R
N

Ox

oS

N

K

)

2

Sj@mo] 9] WB(Private Law 92602 AT “HA WERA, A
Q) AR &3] SIak Aol ofUel, ARHEoRTE WAL ofgt i
wats volnid YU ERE@O] FU| o3 wEelxl WEo|olks el
A, ohz5E SfR2A7t GANE Aol okdzk AZELh F AEA wEoleks
A S Qo] Rme] Hrks Mol olF uisistel Aakd 3%
o x| AHolek ahdle] o) WiHEE Zo] AMAHOR itk A

£ 25F $E Yirkn A2,

167) 9 2= 9.

168) o] wuaA] Y2lol| fRbe= MEQIVIE Teglol qloiA 37K 84 HIAES sl
et HFRAE goh] feial= 1) 2 Ho) AlbA)(secular) PHEARS 7HHoRt S, 2)
He] 6 At Fus FATIAY Helske Aoleire o HH, 3) Ho] Falof tigth it
T3 AR Jl9e K= Aoloja= oF Hrkal HQJti("Science and Health 2", 616 F.
Supp. 476, 479(Lemon v. Kurtzman, 403 U.S. 612-6130]] zjol@st Ze))). 9] oJaiado]
A Til= FEA] HE(Private Law 92-60)-> "Science and Health" 2of thst $jx=]w o=
Sl(spurious and distorted) WHOZRE] oM} ThEe] QOLESS uh| gt Holekm F4e 9
Lol w9le o= 174]] G o GRelslelALt sl ool B Frf mie] M
oloke Al 8k Tlio] elslo] Hole YR ohjel gromA, Felolekn she n
9] FAL ujHsl YFHEYS A5k Science and Health T+, 479-4817H,
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3% sta|At H3(Doctrinal Approach)

3) &4
B2 =who] Qlof gL vl |EY] 52 A T Aot X A
A4S AT 4 glke Bor Wk A S ol & 4 St ol A

£, F0E FEshAG wAsH o
A A J)ERe R et 3 4 otk AREAS 25H AR
2 9ot alE], 1 43 54 Fa, £9E BEshs Alo] Hese oy
. ARHL FRY AfEiy
£ GRS AORA, I hEo] B4 FI Al FaFAL sl
A4S BA etk FEIAER A8)eld ol2wh AT hEFUA
(content neutrality) & SUHBHE £ o7} Hek & Folek. ol £ A7 XA
of Hes mul, AxEe Svrdolehs ylge] H9Ho| glo] BETh ofng

%
AAEefof dths =2lE S @ 4 kL ARt

]

=] AR wHste] AR FH AAS wet Al Ak
SHHA] o]Z2(Compliance Standard)o] w2 STHE2 A
A20] offt MES W 5 gt el “THA o1& W sl 9
L EE 47] 1 duEAe] U5 Jom S5 Seele Ad) was
ol TESH: e ] Ay Hrku s AsKolst " EE) )
W SehEolgtal stof AAHe] HadiolA wiAEA] ¢tk Al
ofs chk SRS fAEkE e Wl o8 1o $E0l e

—

=

¢] Ao 72X Harvard Note %
170) 7t gEoke] SRl e 7 umel UMAK U ofmes ARel: oEd doms

McDavid, 572 2%

R
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TG ool o, SRHES ARER HEslk= Aol diste] @A A
AR A FAHRoR SAEL BE 99 daz vEoile
+ Aloletal sPHA, ol W] FZ EX(Neem tree) o0& 535 W
A JIAE Sl(AA AR 22 A B8 W= A vHE 5 Q)
R FARITRITD o] o] &2 ARFH(A A A )0l Abre] d39l(behavior)E Tt
A = 7 eke o = ZAE A7Ig ol A& F9A
o] =7t A=A we- HepAola 2HA] E5S WAL Qlok wh
of AL Eal Ye5FH29l Z(Content Neutrality) &2 Hi= Zof| A= ARt
HE Al IS s = AZAolu Mol ofEe AIE A "ot
© HolA 2sld WsFHdolehe 92 Az 34, H3S asreR

= 2 ol Ho] 9] 5T}.173)

i3
[o
UlJ

{

U ARAY EL AZAALNY $2F 2

9ot 22 A ol FEV|T 119 {714 FEWAE FAR 2 4

Tof| AL3to] =olElapH, AZUEE| o] LTUELS o]oT S22 A

1 95K Aotk nj2 HZPA o HM(policy)S &F4)H QAW zk=w

d&d 7Y =94 7)o diaie d S 71&0lA] ¢ AREEES
o

o
& gl Sk dHE vl AR 1941d0] o3 o] et Fol 9k

171) Harvard Note, 1503™H. Neem tree:= 2= 11-529] AEZ 2af#] Qick

172) o|&olA the =& AL e 352 Hct Note, Can Intellectual Property Law Regulate
Behavior? A "Modest Proposal" For Weakening Unclean Hands, 113 Harv. L. Rev. 1503
(2000).

173) Harvard Note, 15049,

174) #12H8 % (copyright office)o] W&ol F&tsith= olf2 T3S AELY + UA=719
BAE 23+ 402 MARSHALL LEAFFER, UNDERSTANDING COPYRIGHT (2005),
96 Z=
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HM|3%Et &2 A A3 (Doctrinal Approach)

HAUHE GO BES HgsHs AT} ot old AEe| FEAHS
WOk w, o o FUT TS LAl AAEA] Yk A F=o] 7
57} ohdtell dhalA AAsk delut gk

ofo] Ths) vl WEEL SeAI AR Bt
EEG ARG ptE, 44U HAAUE 4
oA Hmelzel Ao AR oo tike] AU A b Ush
2 FbAof sk, ARUEEAHS AW Wo] WeksH Utk hEE
Apgigslo] Bagt Fo] Qlek0 Tk AAARE 141UE AFoAIe} o]
S zolAY REA Wao AaRe] tte] AAUERS Adslelor &
oRE AAE gtk

ookl ALAA BEo) vijshs As)E TS SRS A%UFo] 7|
sgofl B2l o]l AEES ALARIAN RGN AA 7715 vkt
(R Rl oIE). Teivt ol BT Yaolee A ofd 3]
ol ByAel 4 5 FolxA ghe 40 EE U WASHE AL 85

o)

A gFethe Holl A, Zi&ﬂ%&?a slold 1 Folzl TGS Hol WHo| we)
AAH= Yo Yrfel= AL Z3char 3ch178)

Ul% SR AR ol 718 A ol SRkEe] AAA Hoof wet

e AfolS HojF= ek e ARde] eyt vlsestA Tk A

o] gltk. AEHol WA AHA o] Mol BB P ARTA

=

rr

e

175) 44th ANNUAL REPORT OF THE REGISTER OF COPYRIGHTS 29 (1941) (Schneider,
7037H0A] A1), olofl LJsh, 1941d A4 9| annual reporte] HH ARAHLS FFEY
off thet HjBEE dh= ARRAo] ofth TR 55 A% A<E(material)©] copyrightable 37}
A SEO| 7RsE) opdTelNt o] §he #oletal Fitk Schneider, 703-710W 2 &
T 24 A} AR el Ao HiFo] B SebEel wRl Awa) AYE e2A
AT SALsfof Bt IR ol Aol STHE offE wdslo] Aatbo] ofRE A
B4l ¢F Elokar 3k Schneider, 7241,

176) 41 Op. Aty Gen. No. 73, 121 US.P.Q. 329, 395-396 (1958) (Schneider, 703@ofA] xjel
3.

177) Palumbo Jr., 97,

178) McDavid, 5727,
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S A% X%Hﬂ%’%%ﬂ% o2 ARG 4 UYLTR AU FEAL

BE3M= AHole AZE9Ue] SE2EAES ARHR slo] W] 1 FHa
2 3l 5\_’3 A7E 4= ke HollA Aaraedele) scto] ufe- FQa3s}

Al e} AL HS = A4 S5AF A2HE(2009. 10 1. A7g)o] 3L

=, 5544 W8S HAs] fl8f e ?L(XHISZ Zﬂl?ﬂ) gl

= , 417910

R 5 5 ek Al B 208 S50 el otz 523}
O o

= JASD Qrhe & AR, 58 Ao W9 ¥ e teow
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B3k BABO] WA SR ALBARAFEAA off 2 o]
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A D AW, ARl e e Eake vle A,

9, 52 A glo] the 2 ol Algel that AAHe) 24K A of
e, A 2 slelA] AISES BAsk AR & A6,

179) A4S, “<Fpp>d, 22 A2 AL SE-SHE G2 FoR A, WA 2009. 9. 18.
AL http://news.naver.com/main/read.nhn?mode=LSD&mid=sec&sid1=102&0id=003 &aid=
0002869203 (2011. 1. 11. &
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3% sta|At H3(Doctrinal Approach)

I 22 Y ) e ER4e) Hue) B5| ¥e)
2. AZe] AR 75

3. U1 - B ojiol] Tisk AMEAL 9 Bl

4. NHARZO| olH EE SekEelx| ofn

QoA Bz kel Zo] 9] A5E AleF 45+= AZbEo] A E= SHHEC]
A o Fof dhsfiA= AAH 2ARS SHA] groteo sh é‘.*}%} L %*%Oﬂﬂi A
ol Qlrk= ol Wi Solsirh. whehA] WP SRS AtER SEAA
8} Ao AU US|/} o B LekEolR] oq-*%% ZAFSEAL ﬁ*}?‘&t}fﬁ
T AR QIste] 552 AT, o= & Sl AHAH R RS A
AHSEAT AeqHgo] 282 9Rksk= Alo] Hoh

o A ol 2o Hig wrEd ww, a3 Auw

oSl gebEe] ALEAS AAAME o = cwwA ol

RE3 H
27(Compliance theory)oll Tigt 71g# ¥HET} olo] tfat wlghe AlAJELLISD
T

o W ARFSol Hstel AgaA @ Aoleks Hold AZANY HES u)
ABke Zlo] BE & Hore F Zlojehs HHEe] 9IS 4 ki) 9] oguE

of tjs] Harvard Notetx= & 7}A] H|#-2- 3ict

a. 33 HE] s AR skEel Wi Azbde] FeiEA] gk Aot

181) ©] YA ¢ Harvard Noteollx] #A=2H Zolck
182) Harvard Note, 15187,
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Pt SRHES Ashs AREo] £ Wy daiu Bao) §alg A4
Aolehi B A AUAA St Aoleta & 4 olek ol A%

o] 24, Asto] digt ths] w2l A, & oY% K (Utilitarian
approach) &2 A z}o1H 4 ZX(Natural Right approach)2 =2A|§t Ao}t
+ Bl AHstA FHrhish 53] Srbgoll tigt 7]Eo] Aol whet W
shElo] & He ARt dledol e AEE 5 71l wEt A
Aor B Fohe B9 A= 4 et oleh 22 dleA e
AEe Q24 BAA Bao o8 Azto]l #olE Aolgtal Hie A& wHt

EA] EfgET B 4 gk

I AAREo] AAHE Foll odf HERMA| Fohs Ao mA
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< oYY FEES WA JEHA Sk A9ltAlel 240l BHEA
L Aoz 11 Ygof U= Aol ollr g Z{AY(public domain)o] 1
Ee Foer s B FAAMAEA =2 EAEU=AE TR
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a8y ol SHES ARER HIsHA| gow FAH(public
domain) &= Eo| B @& Algo] ARESHA E Aojehe dldukEel digt
BNAQ] HHo] H7]o] RIStk RS FojshA] o ri Sihs
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183) ¢] 2 d
184) AA0] A, ol oA Felrolol AUl thil B, “HAEe] oot A

3P, AlQlAd 2008. 8. AR6S, 2722979 (I3} o] = “HETFARMARED) CR oF
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185) Harvard Note, 1518%H.

88



Pl
)
oA
Jon
L]
0x
re
]
o
o
Q
=]
L
>
©
°
o
o)
o
=

H o Wol SEHLT} she AL TAAe] ohels RoEA, A2
ARAIEE FHH AT Basjof Atk uj HFH el o]ze
S A o2 o gtk S S 9] vle A

b S KRR o]% e o ATZ =

Toe v

2) 3P4 o|2o| AR 2Rt = FIlFo)R] Yrhs T4 tisl

N

ujsnjElolae] 2% SIuAQl A, Ak guaglel dis) wel Pl
QAL ER ofE FAASE ARl Wale] £85ie ALUSH, e
Foft7] sl e 2 mEATE, 258 IdEvE NS SeliAEE
AR Asstels Aol ek Held We ol
otk 2 B Fols AR B 2
37 Elof ApAle] #2H20] B4 Upublic domain)o] Hof FLE 0]2 HE
dFo] Hel(piracy)7t -&5= ARl Hujete oS st Adol
4> Qlth= Aolthis6) oo thste] Harvard Note A&HRE0] WS 27
3 OgR] oo AHHIE B ZHgovernment subsidy)Z187) §lofl+= Zlo] Alojat
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= F3l disld

gRel Bavhs B3 el So/bA ghal AR 2nst Ale] Al
B3ohk= 207 7 Ho=zZx AupHoz F-GA-(public domain)S 3|3}t
Al 7} okl gichi89) sHA] Q A(compliance standards)S 4lojsk= #
AApEo] AHel Hg(subsidy)ol sigste A2 ofjt HoE v A
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3% sta|At H3(Doctrinal Approach)
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3% sta|At H3(Doctrinal Approach)
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3% sta|At H3(Doctrinal Approach)
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Sof gk w. FEECRRESD, 119 Selfeols ole} ulzsh 17 Weiwael o)
SuER WLe Aot 1Y ol A FS AEOR WML Ao| ol otk et
o] SR oI BT WIS olne] 4 AL AR o] 8
elepoh ke Ao Aok 4 AL WAV B 4 glok 2t 4 ool o
Wk Qo] Aellgolehs WAAl FAIS AwlEln ¥R A4S Hud A 2ok e
1995. 6. 16. AiL 9452413 TWA“SAL ARP AF) =

203) U.S v. One Book Called "Ulysses", 5 F. Supp. 182 (S.D.N.Y. 1933), affd, 72 F.2d 705
(d Cir. 1934). 82X|20] oS “olale] B2 saoln] =t Aomt The =R Az
g «rele] a9t 2w Tdju|(Pornography)”, &t A56H(2002), 367,

204) §Eo] 13 FiA T1El Ao diet wig] AslEi The 2% McDavid, 5817

205) Commonwealth v. Delacey, 171 N.E. 455 (Mass. 1930). F-Slo] Erzjo]a1 Hr-tlA0]z|of|
S A BUE & WG U A A2 SR RS BT A g
3 Hal o= AR89 AEIE 714 4= ltk Mitchell #2, 857, $HH, Mitchell 2

[2d >i

oX,
Jﬂ
2 o
e 4

il
T
1
o
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oo} e el o] BA Bt ofdvtel FN wEH Ao dys
7% gk 9B WAoR o ol vofe] Troleks AME 1857del
F|EeAS olgE REAEE o] Asle] FEEY AL 7|48 o] 9l
Su, REdEE U g Atk A dES AR s 154 2
2ol Qe Wik §ek200 o] M Hold Aol Hi e AYE
ofdis mo] 9l Zlo] Befsith. 1aiv] Al Holdirthn d4 vkl 2
o] H RS oheh thl W AEAe SeAY Bazad S
QAR FEEAL oheka & Aol elE] AEUAeletn & o gl

AN
= ol He AldrsE Fole goke A7 i HE #¥, &2, =Y

s oY TRAE ke e AR E e I SOl el el ik

£ geby ZRolN Fo] BAEoL AR Aa 12 BARP] AL BAPE she 2]
wol @ik £ pEdN AR 2iST MBS oedl 2ok Byrono] "Southey and

Shelly", Edmund Wilson®] "Memories of Hecate County", Henry Miller®] E3|7A,
Erskine Caldwell®] "God's Little Acre", Lillian Smith®] "Stange Fruit", D.H. Lawrence2)
"Lady Chatterly's Lover", Theodore Dreiser®] "An American Tragedy". Mitchell ¥4, 857

W 2z
206) of4=g; “UL FgF .. T Ak vjE g A7k, 2AUA 2010, 11 257

http://news.chosun.comy/site/data/html_dir/2010/11/24/2010112402066.html (2011.1.11. *).

207) dig, odke HEQ TN cyele)= BAA EYUA & 4= glont Feie] Fk RE Hel
th James Lavero] w2 ool Saiul yeislo] AliE 10y ob4l Ao aHE A)Rksle] 150
9 7 e Thet o) vhS- FulgA) m@sta ik

Indecent 10 years b/f its time
Shameless 5 years b/f its time
Daring 1 years b/f its time
Smart -

Dowdy 1 year a/f its time
Hideous 10 year a/f its time
Ridiculous 20 year a/f its time
Amusing 30 year a/f its time
Quaint 50 year a/f its time
Charming 70 year a/f its time
Romantic 100 year a/f its time
Beautiful 150 year a/f its time

olAk JAMES LAVER, TASTE AND FASHION, GEORGE G. HARRAP & Co. Ltd.
(1948), 2029 2=
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=3t 298 He dol FAT, 54 A9 ARkl A FHoR 43

WIZ ele7hel HEA Fpolekn Woks A= gtk BES ARt v
o B4, 3% Fae ek Amstes drte udstelw
Q X

o5y 2ol B HEE det 9502 B B9
=

Sebdolets FAREA AR & 1 A4S wemeln . demde] &)
e WHom HEdE 4 = WA AN Sadon Haue 47
S ok, oldold BARIA Ao AatEd HEl Bador FESA o
2 4 gtk 3 $elojii) eto] B o] B QAe] wAH A} & 4
Qrl, 1 FhxIeh 8O kAol Ylolx AHUA mEol A7 A
Aol 7AA R A3 A ek Mol FEstofof Firk)

Aol gt ook BRe Fylold 1 uhe] el m wekw} Hrejof 3
oh AT 77EA0] Tl B 4 QIrHs WUsE00N B ule} 2ol
HABA] 3t WA o) wsks A4 WY Folat & 4 Aok JekHel

AejARt =3te olE S0 &k vhAl &EAEY F3l9Ade] i @ Aol &

i

7-20) 7h= Zlo] FRhAL dlemsle] ARgo] BEog <l #ol 27| ok ojujat Mo] ul
U QZl=7la wEEsl7| e $ick Palumbo Jr., 99T,
O;

TR ol 7o) AgEie ACREA of B © odf AEAL, JUT S Yk %

210) e AHFAE Ao fstol iRt AljtellA, Tjsixirt A 1RE el it &

H
DA} o o] TS UL ARk eaR sl ofdemAel Aol eftks

O o =
25510, S ol 300] A7 RN - AR OR olo M YRS el sk gl A
So T U, ASFEEA oPOR Bhs ARRHRA IR ARl el

[}
3 wEslgih o 2009. 9. 10. AT 200953580 T Mz
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3% sta|At H3(Doctrinal Approach)

T2 o] girhs 2 A BUAY Bl ARY, £ 27 A
© 201045 FARo] ol 2Tk Aelsh ARk sbgaba et ol
25AYSE Fuldo} = oloblzh Gk A WA 4 A Ao BAbA
AL SRtk BT S gtk GAPe BAGE Aok @4
945 FEHe Woly] tRoleh. Aol ol e B AL @S
AR 37] wgolek

1Y) AR olF AEHRY olH}? o2 WA W(=HTE 71F
0% ANBE HEFA iy, BE U2 AREAHO) 242 25USdE
ESI g, BAITHY Sk Zlzel o o), gy 5 wAuael ofs) 89l

g ¢ gl TS Ao AARITH, ol SR H(public domain)®
HYE Floltt. add A El(public domain)o]] HYHTH= Z12 ofE FofA]
o ] WA AEER EASH] dethal @ 4 Qlrh BE AR 5
oomz I AREo] ZAISHA| gerleta HbEsta] maxul #z2kel A (oA
A LAl 715SHA] e ARbEC] ofFA A EAY  Wle

7k A gt zhe iRt ARV 2 o ASAAA, dFLEAY A%}
u

= AR Hotal B 4 Qlvk 829 ARpA7E E Aoy el a7t

S eh(public domain)o] SoIZrO A AN AZEL ujee] A
A ASAAL BAD SE 245 Bk 718kE 9A Bk @AY Bl
of AEH, WAl o3 AR WEOR Sa AT} o, ko] &
WA L8] WIS J18Ex AU SHe R Bok o] WA, A,
Qsste] WAolehs Zwolx Ax ulgAstA) ghck 1 Held A2
AHapgol e WM @ARHA Bkt gl njele] BAAE, nle BAEe
Fow WARA o] Bus| qiuban @A) BAT slEwow ol

Bt ARIAA sle A, & AREoR mEsl| Ggom T
(public domain)o]l HYEA Bz AL AIFoIAT Aol HEsE FApH)

211) 71 7}RI} 80] Aol Qlolal AAUA wEo] 77 FAA Ale] ARt A g
QTR S A Palumbo Jr., 99119] o] RHo R Fofgic)
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2 4EESS0] AYHUH 4E Fo) AF HEl I3 w0t Ugleke Aol F
126 RIS C1f§ SoPID Jef YR AR P2 9 B
GobA BSOS 98 ol WA Sk A okl Fe ARl
AT e o) o] Gl AN Qodnt Zol Yol sjzoz
ShElojof 51 g7k, & SRS AATIOE MBS Wolof it Bgol
A71E 4 ek

B~
i3
x
1o
lo
-0

of 7Tt & A= Qlrfal AZbEh v AdsEe AR
52 7] el wEolRl Ao=A IR QI% BhAFA o]ejo] Helslel SOl
Ath= HollA AR T= A A SHoA 48R}, A
Hosfof & a7t elrhal & 4= Qlch offolx Azbda; o] A2HaAt
njefo] E2;, v o] ERERFE BUFE e 79E 2 ske A 2
o] thEha 3 4= Stk F A AR AHAE, FEEAE B3
o] 7M st Ao Edoe REeks M4 aaet & 4 SlojAl, m
o] 2BREoAZIAl B7PEE 713815 EASoF & R offrF FEsithal
A E8le Aete] Azl 7igthar & 4 Sl
71%01] 1‘41?‘{} OléH% ?'EiZH T FeiollA B7pbA] 28 Aete wjgo] FHrpls
T 7] wiEo|t21d)
A2 o7 RAH YAHEZE ZHo| 73t ARHWES|Y, = A% a4}

S

212) ROBERT P. MERGES, PETER S. MENELL, MARK A. LEMLEY, INTELLECTUAL
PROPERTY IN THE NEW TECHNOLOGICAL AGE, ASPEN PUBLISHERS 799 (2010).

213) o2 0|, ARl QRbHokEA] e o] Izlelck B gel thet S adt Fod
UE 5 b2 38 249} Pl shAuh S5PkeS WAt obd miee] BARES 4 gl A
A} ] Hls) stk & 4= 9k
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3% sta|At H3(Doctrinal Approach)

o
S
R
2
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X
el
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rlo
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N
Fo
B>
o
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N
2
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N
A
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N
N
é
|
Qb
)
=2

Mitchell A7} Jartech T2 S0l A Jartech ¥A0| Mitchell 20| ¢l= A

2A 2pEA 9Jo)F ZH= Z2 "community standards"o] JAA STE A9
S YA A8 A9 AR FFEAE TS 4 S-S
2|28t Zo|tKFragment 24¥)214) o] Mitchell 20| Fragment(tHHAJ(EH
Mg 8Rlgick=s Aol otttk Sekae] diaf A&=E4e ARt oA
AEC FSA, Fragmentehs 222 Ao =n, B S taf A
24 Q4e] Bags & A2k HolA arech T2 oo} ke A
oltt. o7]A =9]¥]:= "community standards"®} Fragment®] #AE AHE 7|2

W olfs AYuitt 7|2e] HE 4 vk 2dH AR dgtes
gof lths HolA sl AAlA ddte ofEe dlulstaat Azl
wedel w3t due e me AeR & 4 Qe st ek
=2 o =fe YA =7Iel viseld F8 Sl ARt e H

7HA ol vt #EE o Sl

214) Schmalz, 416,

215) Mitchell ¥4, 858, 3HH o] AIE -850 (pragmatism) 2] So Asb|e 3tk =
ShE S Wolgold AREYRgS R JefshA Foj(fragment copyright enforcement)
sk BAVL WAslEE AUURs T B8HoR sie Zo| Algolske Mol
Jartech ZF2, 406™H ZH=
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AR, AA7L opd vl AuatH(jurisdiction)o] WAl Qe Q-2|uiato
N Aoz ugele] 43 Jo|g 9 & k. Aoz
o ogks] gl Fo] o) st AHem 38X e Aol otk =
S ol T8 Apo] AP ShL Yol B9 32 meish u
Aofa} et Ajefo] ool 77t Bk BabH B s AR 7
Bt Al BUs) ofRiche Weld e Wi

B4, 2 AfolA wmoehe SHE, TELGAES A A W Afo] F2
AEHS &7t frsol wAIZE Hol gtk el Az fsEthe HolA
:2'7-7]- 7k Qoﬂ/ﬂﬂ- e xl»tﬂo] 04];]_ 3} /R]— _,] A‘]O].Q_ ¢1/\]‘ O EOC:)]/%]—
I AA7E Fa8HA] fdofe] ARgol A FaskA| gdth= FolA B =A1A
ARgo] HIdsieRal & 4= Qlok HelA 041%: S Qo] & d5te] Hitho] 9]
Gl ool AR EELAPIES] EEGAE) 51”41 HlElEol o sl A
71 oA vig oo} 7k AJelE ZARIOE °F716} =2 o2 & 4= Qlek o]
oA ALAE AEetal Q= ml=rolAe] =2, & "Community standards v.
National standards"®] =90]= 2at5of st EA =7} "National standards v.
2 EA =7}19] national standards"® X|&ole] w|ns] & 4 Qo A= Y

2 See] g ALE ARolRE oA BeeiiL o Hrks ke
ghEe] B0l wojEl Aoy AN UzhER A sekae
Ao =22 97 Ao] 2 4 ook Mol v]5e] o] 2y} Fragment i=oj
A7 M F85] AT skt @ Aolck

Flob B2 =ofe] oS HAR wmefAle] o] 25} Fragment =95 ©]
V12 gt olg Sof Agat SekEe ARUCE QeI ohs HAHe
O Fol ARER AP Bek AES] A9 18% AU
AR G4 BAAT] ES ARbeljoF Sl=71? mIAIA|g] o] g
Goglm meezo] QojAl Tha AMES 850 stndards7h gk v
AAJEle} FEoA AREo] thEA Hed, MRS dies gt |

)
offl
r ¢
i

oo

2

mkﬂ rlo o 9

rE

216) BE Seltehs Aol tit FAFR HIERF Rl IEA, AR 210 A3k
& BESH T3S T Qe ABD)
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3% sta|At H3(Doctrinal Approach)

o] Frlat Aelsle) o= AbitRZE UA| Er}h217) local standards7} A2+
Hafjadel FFs =t 7 ol 7 Y, AR & #EY A
e AbdollA o]7]7] Sl 7 Bl SRhE 71 Al e 9
TAYE Agstaxt & Ao|th2ly) o] =015 olF Abtol| A&, SihE
of tigt AFAE Haffstdlths olf2 2AVIE Bt gies A SR

e & A7 U=t 22 = Ale] AElelge EEniell WAl e

Frankfurter T¥he theat Zo] AJAJaE 2o glrka ghch219)

A, el gwae] T ThE vl A% BAR AU AAR Hel 9l
AARA 71ES 2 Hek B, S7F AAe] Seky 71l wet
ol e AL ok Ttk ol Eate] thpe FTsHs b At

=gl et FER b Sdie EFEo0F gtk ol v HiAE 171 4

oo

=

p

7)
wihEe sk 23S L ok sEES AFECR BHIEH] oe A2
]

Z2eddus oAAlshs o &Rl E A ZA @i 2358 g HEEER
> 2y s 2 Zlolear gith220)

217) Schmalz, 422

218) Schmalz, 4227, z= 1274,

219) Mitchell 2, 858H(¥A : Butler v. Michigan, 352 U.S. 380, 383, 77 S.Ct. 524, 526, 1
L.Ed2d 412, 414 (1957)). Frankfurter CThe 4018 RS of2lo|m QS J Qi Jeztol
A0 AR 4 Girks ei2 SR HAE B7] 9B A A B 5 gk HRE Sof
Asgstsick

220) Mitchell ¥H2, 8587,
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garge] Aol A(EEA, AShukt 1 710l the 4 oleke Holxl
Mo Hof gl ALAYS Sabyol Heshs BAoIx FE0| WA 4
Qltk. ofE ZFEZo] local community standardso] &J&l] S%sicial 9l
Martinetti rule (SHEL AZHEA]0] QA EA] =ths rule)S A8k HY
& 1 Ao ofslf FofE I AsEo) AAES Faslstoior itk IRl
Mitchell Brothers AFA3} Jartech AFA-S Martinetti ruleS 730 24 ¢ Ay}
£ usiatt & S Eolal 1At ARl ofsf HEEA] gk=th &
Alete A2l ofet B4l Hrkal AR Zlo|ty22l) & Miller 4}
Mitchell #2229} g2 tha AYu|Qle= wAIE op7Ietth Miller w0 wh=m
= oie A9ER Hof = Zlo|EE(community standards #-8),222)
AR S Ao RA SehEe] AREA ISl ¢R=Ths Martinetti rule

3E7)3F Mitchell 28T} FES w3t = glch. 23y A4 TdAA Q] #2t

r
o
chrl
i)
%)

S

o

B BEsH P BRIk 2, B4 LA B ofelg S Buy
T WMD) ABHOR Fragmemt Roldhs Zoz A2 Y

Mitchell, Jartech =22 2 = Aolgkal & 4~ Qo

= offte AYuit tE E ofyzh Al that: Aijle) Y, Ao
7120] thE7] uhgold). whd ARARSE F1E Ajele] 71z0] HEHT). B
Aol dley} §-83 7]ef] WS FAsH = Ao|ER. o= JHel AEel o
3 AP wAEe WA ah weld Ajlel SeekA Lirk siA
AYAAER(72)= AT 4 Al s A A7t v ddrES
HiAlsh= Aoz Fosicy IA =W B534skal Al dTA|A= Qls)
BAG 9B S ATk Boh2w

opFellA & uief go] 9-2le] A AWY=The ot ARE ARA =7l 7

221) Schmalz, 413, ©] AxR= o] Hof| Qo] ThEs] o] TAS] thel vl AjZ-S Ho|il
ek

222) Miller THZoj|A Yol WHuls] "a national obscenity standard"S AHsIUTE =
"national standard"”} ©d "contemporary community standards"E Z-g-3]of ikl z‘s_H;},

223) Schmalz, 423

224) McDavid, 583 2%
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3% sta|At H3(Doctrinal Approach)

AsAE =] AzEA A WA’ Fragment =2= S-foAe o=
A g vk o AREAEY 8HoR gRe At HEleE

A oFe ARgRA, AREe] AYRe] AgmeT} ofRALE %LHX# 2E
o] masiEdel 2 AU sy W SUHS WEFHOR B 4
RLe Aolehs e el ek

3. 28 XIRI(Public Domain)sl 2X|

otEe A Hogidel wiAd Ae AdmdoR SRS SRAH
(public domain)& 50| ¢ B FEEHA & 5= Atk 20098 oA
S AR EAE S dl, dh A o] R 82290 wE
H old 7Fed=e T8 A& 4 Utk

SHELS AIER BosHA] 9= A9 Aut= 3R} F-3AME(public domain)
2 7 =ol AR AA Lol FAle] BA|, w7t 7hssiths w=oe JE
A71E o] QUrh220) o]= UFo| Ap7| o] sfgRirial Azt JulHA o
HEo)20 SUHES ARAECRE HEFFA] Y= non-protection theory, = ]
HANA SFHES ¥l BEskA] ke o2 WS si=s 5o 2

o el 2717t Wal Hol2 s eAcks Akl Autdow 1 2o G

m{m
[e]

225) 7 SfEzolo] SISl EEwTIewle] 49 w4 ARUPNE B 4+ ek
ol ik oJAlE T A 4} ol | SR GEAT AP, Fleln
19.2},
http://news,kukinews com/article/view.asp?page=1&gCode=soc&arcid=0921427059&cp=nv
(2010. 1. 11. WE). 2Hchd sk=sof Aol Yobr] > Szl disiAlgt Axtans of
o] Hof AzEsiER Sashe Allo] "k ofF B9 AEY ok Ex ofXef g Al
A sle ARt HA] ghe siERo] ZRkeTdne] 4R fieste A9 ¥ 4
olrk

226) Phillips, 139%. A4 3t W= "public domain" & EFE7|= ¢ AREZ SUHES E7|=
3l 37} Qltk Edward Samuels, The Public Domain in Copyright Law, 41 J. Copyright
Soc'y US.A. 137, 162-163 (1993). olol 2Japd, nj=ojlA] 24st Al S2lEE zlges
o] tiido] Hrke= o2 ofsfid 4= Qlrk

R

009. 9.

}ﬂ

[\
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of A4Re $5S BASA Hi Alo] 7] ulgolrh2) gebg dis) Az

=de A ofst AT ES 7Foke A9 A= 2¥aeel didl
[

AR 4 A Hol Aatdom SukEe] $58 ZAMIAE Hib} Yrke A
A 7o meols AT

3 SHES AES tidolA AlQste], & FAH(public domain)©.
28 A E oE Hoirt ok SHEE Aol ALHE I dlA by
= T UHA| 255 A7ISHA] gzt $of] =E7|Ee] =&6i &

S & AL, dE9| FH(estoppel) TS Aol s HaHk
7] ofE@A 2 & 7] dlzolth2) ShEol dis) AR ST} 7HEsHA H
Hebe A= gekelat 242 o BEz Qe ALY 4= & 4 A H

=
of ATHoR SeEo] THAUpublic domain)OE T A uly] FE7

ot
e
alfe
c

I
=
Hl
r (
of
ol
3
il
K
s

A0l Uj&illegal content) .2 =25

o Hel, se=e ARFES gl wiAE o7t e Hok A AW
o5 oAk S SRSl ol R AZHES fidellA uiAgte R <l

o 52 (public domainyo] B 4= YTk SFAB0 GlA 9olA 2 uie} 7
o] TEhuE] 4] A ChRE Az s WA Aol o ¥
£7) olgoitiatE ALALHS 24T 4 ¢ Bk ojel, 05)e WA )
A AA10] AEFRolataL el OISR

ApgRiThE, B gl AdEolet slo] AMURS atA HiAIsl] B
1) (public domain)©.2 THEl o] 2T Hefejrhs AL 47 olafE 4

o

iy

227) Phillips, 155-156H.

228) Schneider, 719WojlA] o] <183t & HESIL YH(YAH : Comment, Constitutional
Protection of Obscene Material Against Censorship as Correlated with Copyright
Protection of Obscene Material Against Infringement, 31 S. Cal,. L. Rev. 301, 309
(1958)).

229) Phillips, 157

230) Harvard Note, 15189,
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HM|3%Et &2 A A3 (Doctrinal Approach)

b W2 ofls(low art") dx|HE AZ)
WA, 0E FAT W A”sel M
I 71 et S Hho) 9l ARR(pictorial illustrations)] 7FX|E |Ewich
Zkjo] & Aofepehal gromy oa Eof s}
(low or high) o}F2 AXEHE =dte A9 A4S AXSHTESD Flo]
Hel7ls *jﬁﬁ}E% FdE AlE, & wARse] Ikt {83t s AR

Herh obdi EHA] g=rPE ddshe A2 oids]
BEA AES 9 WS Sl A ofdet= &

Foll t3) AAAREE Rolgchy WA AL AR WIS W Zlo] By

317 girka sk
SRR SeHERIA ofdAS Wekske A Ed ogs olele Aol
ol ohx SRR Aol WHOA AN AR blel 2ThY) BE SwA
Ade WA ko] ooz vl BT 4 Qs AU EusiuY
ek A7 s ofdm Kool B27] 4190 VjEE mEsche HolA,
£3) SuER HriEW Azl g 4 glu, 23kEo] of

e
r
o
i)

2
i)
f

— 0O

231) Schmalz, 4187H(¥A : Bleistein v. Donaldson Lithographing Co., 188 U.S. 239 (1903))

232) Edward S. Rogers, Copyright and Morals, 18 Mich. L. Rev. 390 (1920) (¥=4] : ¢
Bleistein #+2).

233) 9] 75 48Ol 715 S8 Sl RE e W

234) “FPolel= 7ide] AkRleh Atz islol wle} WFshe AdtiEolae {529l Aol 1 Al
el QolA A9 ¥4 &l T e YRS WAIS 7R 3RR1 Aojota, AL
gto] QlolAl= ARIEEY GRE Q10 AE I e iee® S bl gitka
2, ol YR 7R Z)xste] FHE 4 e AR AdelRE, (IEPolRke Tid
= AHsle 22 =8 Y 2R 54 o S 0=E W] ol ddsiofof
Sh= Zlolok” Tl 2008. 6. 12. Aal 200753815 FA(EH], “IEUl ofd ARD), Tl
1995. 2. 10. A3l 942266 T2 5
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A7 A AFEY Q] sHEo] Hol o5t HEE HhS 4= Sl ARt 2
e 2 P dolgtal & 4 Qirk3d) Ao w o] dito] FHAS
AZEA | ot aZeAoR oA oF Hrp= E 3hle] o]9r} B &

olekar ik

235) ¥, Schmalzl= Mitchell, Jartech 5 WAL wjmlel] glojxl, ul= A=y (1976 W,
190918 )] AV ShEs ARESolA wiAsHA] QA Qlchs A S o] F
ol tjal, #AR= "bad art"of s A2 Flk= At "obscene” ARE(1A}F SR 2
3 B o= el il ARkEE Felehs 2k EFslaL itk wRith = "bad art'
ol theliih= Bleistein Ao] 22 ot WAY Lelh ik e Agelelh AsEd 7]
FOA] “AT1d (aesthetic merit) & Q710% S| e AOR s, Helo] Skl ikt
A AAEe ) Qelof she sloR omEl 2k ofehs o] Schmalz] ol =
Schmalzi= Mitchell 7, Jartech o] 57} 2RI sl wldtsiar Aol Gt
AW Fapehs SHERE] disiA7iA] AMEoR HEsta ghgoR Qlel, EAS A B
o AREERE o B2 NdeR wheal glral vk 3578 % (public policy) 2HHolA
Hel 9] F wae] Mk e BEv viAle 2ol el AskEe Rofghema A
A O] Ay Aoje] AT, Hel, AARAES ABAIAL Tkl ek o, Schmalz,
4184197,

236) Mitchell 72, 8627,
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3% sta|At H3(Doctrinal Approach)
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HM|3%Et &2 A A3 (Doctrinal Approach)

o d4FAE A

7k Zolle BAVL S guEdo] 1 A4FS] FAF THALEN AU 5
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A S 2751 gos Zojch b STEBI BAY AR QS vl
ufol ZoPsn o] AL SR ol TRk GlojA] o] 2l REAS
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I, Aol L ol AJAAAHE 3dolztal dtt gRdol AzEAd e i
AARFAZE =5 T &24do] Atade] fad kel wdste] e A ARt
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249) vl RS ZARIAH, & "moral rights"E ISR &=t} TR common law, & H|
o <Jgl Hkd, A Wo|gkydefamation) T F AP\ unfair competition), T
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3% sta|At H3(Doctrinal Approach)

A oftol oM =Y TES 7HHeE Ao #Ethe =eotalAl gt

2. ZE|ohAl — HiChsHA

Az ge] SslT AEEL 247 1 UeRelE Sld addd 4
FHOR WIS FHYL 2P T v v AP gicks Hol
A Bl AAEAY Ao Sel4e askd gretha & 4 gtk

HEHS HEEES WS S b AT F SURA CHE 3 A4 B
NE7F B AGEE HS Sadol R uiet thg o] MY B4
Aol SETA MG Bl oA BT AE . Selrh ol A
S 53 Qo0 SSME g AA ER AU $42 Bl 51
U Y oS e deivh ol el dhiste] EslaAEs Ao 1,
23, 2 AU olTRSA, AT, ARAPT ge ane pRgdeE
E52 We 4 gloka WAROR FASH ek

S5ol Lt A o] olet Zo| FAIYLo] WSHe Wrjolt RS UeuE
W9lol A BAA R wAST Qln] W, AgEel ol FAS Fa ol
A e AL FAYL TANES ABHY RACR SH1 Phrka 4T
% gk

®

e kol mRoAE FAS olRojA: ek I AEY

(Lanham Ach%E AHHEE AZAGE HEEst AL WAdz 51 9oy

250) AT ATEIEEEE WL 5 Gl AT AT 45 Y 1A E= I A A
B A% axjol) F olujeh g ol eiele] BHel el MR F40 of
ST 339 BHE . el gl A

251) E5Y APLA(ESIE W 4+ g W) B WA E AR T4 B S B
F| SWE shet @ebt gl uel distels ARG B ARYe] ) Bskn S
g ue 4 g

252) S2180| AR BASL Bslo] v1HO] SV Patent Trademark Office)e] 701 7]
29 Bzt glk PTOY HEESUY dw, 2% 28 52 of BAol ot 94 shie 74
o & 5 GUSolE B FES ) irky she Aok glek McDavid, 5627 3 B o
TR 2009. 10, 0 BRI A7IF Ho) ek HHF(AATES, 10-118
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o3 Saleld Ssldel @ ael “g8Aili)olts g wge
A Feie] ofnlz el STk aHA ML A, AnlRE Sol
AL WA SR T Sl ESlS Relsix okt Esiue) 4% B4

A e glou Heo] B, Fy F2of| 7|ofshkes AR el S84
S5 s ¥tk FE s FHoE A TES 5u AT 71Msex
toy)>>dof tis S5 HoE Wow= Art Sl 4FY Sl
ks Ae SeMAeR HIslE 4 Sevh Ee SOHA HI(SSA
patentability)= 574 Althe] =Ygy} gt A7kl gt =97t Qlof &%
th259) o]dl =0l & ATollA FAIR 4= Q8 W= AREA T
F% =AE AAY Aoz Helth
o] EH} "sex toy"®} 2 WRFEo| A& or EsE HIUW vlmolA W
Ao UHo| Hruslal dl|2-2(immoral and mischievous) WHEL E3|H9]
584 042 254 £310] Bsi4e] gtk PFL Hel St wol a7
L e wmEe A AHe wEI GH] SR Aojolde o o
H, E5HoA Q5= “G-83(usefulness)O|d= A "mischievous or
immoral"o]] YRl WK T 4 QT oIE o] ARSI Hl2e A=

253) "consists of or comprises immoral, deceptive, or scandalous matter" (15 US.C.A. §
1052(a)).

254) wlE S5 ool 9ol Usex toy'e] Esle] ool Pk Mom RACHEL P.
MAINES, THE TECHNOLOGY OF ORGASM: "Hysteria," the Vibrator, and Women's
Sexual Satisfaction (Johns Hopkins Unjv. Press 1999) %%

255) Eelmorality)o] S3}(patentability)©] 221710l Pt miste] kil weS & A &
¥ogl= the = Bartow (2008), 830-831H, 2=+ 137, 138H.
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of AlFEol7 $-840] r shelske o] AElel TEAR] FEAR
oE wjo= 19} ZHe H|gE|A o]l HEASE vhHZo| gejs EFE HE
312 ok=rh= Y210 2] o]Zn} "Moral Utility Doctrine"E 213 9¥ch.258)

I vl S5 GAtlA & ], BlaE 2ol XAl dis) S
& S Bl el shasTd SaRet A S X
715 "ol=g ARESH= Ao [-Yst 222l ¥y E(radar detector)?] E3|%
of tiste] BA Zow =Yz {84 (moral utility)S HosIAth= Ol%i £
312 AW ksl ARlolgloL) E3)H BEE olAshr] % 3%rh1988d "radar
detector A}7").260)

ool 1 whol Zo) njte] Sy Wl Selo] anomA TAUL 4
ol Dok WS T SAT ANE BERd AL 2700k 9 Az
2ol eEHA Zom wEll $oe molw otk WUwAE FHe=
"Moral Utility Requirement"S 1A oF¢l 9] H=E vy, ¥ JAPS +
oAzl A0l YENE 6 RS Xl wup|Ao ﬂiﬁHHE =3
A AL ks FHollA, o= T4, HI=EAdo] AztEAd Qg ozt
o glths, A2 Wesdd 4 sk st =77 2 & 3l
2t

O
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256) Lowell v. Lewis, 15 F.Cas. 1018, 1019 (C.C.D. Mass. 1817) (No. 8568).

257) Schmalz, 4179, Z}5 99H(4 : National Automatic Device Co. v. Lloyd, 40 F. 89 (N.D.
1L 1889)).

258) Juicy Whip, Inc. v. Orange Bang, Inc., 185 F.3d 1364, 1366-1367 (Fed. Cir. 1999) %=

259) Ex parte Murphy, 200 U.S.P.Q. (BNA) 801, 803 (Pat. & Trademark Off. Bd. App. 1977).

260) Whistler Corp. v. Autotronics Inc., 14 U.S.P.Q.2d (BNA) 1885, 1886 (N.D. Tex. 1988).
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AFEH O] "content restriction” &0 AZHHHo| HLEH 4 ¢l olGE
ezl gk ol A% AbEHa ARENS] JHEHe] ol ot
ojct. Tt Wil B f=(content based) ‘FE5HHAE Akt T o]l 2

<AL, Hok Azt g9l 2 sdE A8 i 2= HjE

=
HolFogn, 2224 Al SlojA 54 -7} &2 "content restriction”

U

= 2 TE:VP V= AdErolEEA], 1| %‘-‘%’394 "immoral, ~ deceptive,
scandalous matter"263)9} 7o 8L gicts] B ol Ak ol o)t
3 4 otk WEel oA AW Ak AL Dol o2 TR ol We

7% SPAVSE AAH AR AARe) AR ol FE BAA G o]
AR TOlA AARe) FpA) xHHoﬂ wjz} 3

R
AFE 23l tieh w3 AEo] e o Ae= el il a7 A
2 AR 7L T AAo] AltfzEe A l(out of date) H-= A AUTE &
Aoks ) B3 AFRSEAAL AEIE HESCZA4 "content restriction”
o] Azl Agd 7 9] o= =5otalAl gtk o]sfof| A= "content

261) Ei Al 3R Lanham Act 2= Aol Al R(statute) FEjR Thso14 SIANEL ofxs]
SW(common law) FE|RZLE dob SQlth 1 tiEAQl Zo] FAHALR W (unfair
competltlon)oﬂ 3t TElEolck
262) 9] 7= 2509ofA 2= 2530714 Sfsle A MR
263) 15 US.C. § 1052(a).
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3% sta|At H3(Doctrinal Approach)

restriction" 0.2 213t AIRSEAA} 3o RLyl TR Eot Ay

A ARE Fo sk giek2ey

i

% 7}

1990. 6. 7. AJMAIFE AGAELRE AHGE SYH o] AHo] disto]
ArAARe| o8 Brdgsia 2] Aue Zl(immoral and scandalous)o|g=
olff2 FTEAHEEIY. SUUE AHo|iIAS Sl ¥ EE AdH0lA
e>(nonsexual) W ARIZ ou)7} Qlopal SR oW, tA] AFEIAL AY
2} o|9)5 A|7]g ARlo]l TTAB(Trademark Trial and Appeal Board : 4}30]9]
A Es) = E oA ARESES A-SHITE A AHY(Court of Appeals)
2 1994%lo] 0|22 TTAB 24< Rashgtozn SRS 5l71akgch20,
ATANDI TTABZL Bktol olo] itdlge] Bold ilolah wholo)
A ofalo] g B ofuls Hof Fe eelich 2

T 91 "Black Tail'olet AL olsh ol - ojele T Bl A
E=2o] gy whe), THch 2o 200] d oA AR 2% HUSTLER)
(19759 55 AE)e vjwd w, HUSTLER 437t 24 o #a|Aee
(scandalous) ©|%= E8}31 v]= ESAFEH(USPTO)S AMAIAI) o] o)A}
9 Y=Y dTHA] 3t Bt A HEZAOZE "scandalous marks" 2]
Aol det FuEel Briek 2ol A HlEE Flolekn HET ek

264) McDavid, 576'H.

265) 'tail'?] APHA Smjiz mE|Ql, HigGolmAl colde] or, Adudomale] oA, A,
ool e ] S Qlrk oY ForEErd] I =

266) In re Mavety Media Group Ltd., 33 F.3d 1367 (Fed. Cir. 1994)

267) oW Hal 9 s 9 T, 1368-1370H

268) ¢ #4, 1375,

269) 'Hustlere] APHA ojoli= SE7L Tlebk (&) AP wHRR R Solk

270) McDavid, 578'H.
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2) "DYKES?7D) ON BIKES"$} "TECHNODYKE"S] B|xnl

FAH o zu]Cl(lesbian) A YAOIERA T ojelg glo] HEERS W

[}
deole ekl ks 304 gF o] o]FLe® g ARl “Yl=H|d HEAL

o1F FWoRA T ol oES HRE 55 AFHULY oY 1EL A
A gREH] HUrks Holdl, FAUYE 2P| s Aol BE Aol
FHAL vHE|E k)

3) NIGGA

African-American®| HJ}-2-0|z} Fu|t]2ie]l Damon WayonsZ} &+ oy ¢ A
HE o= A SoF SO HAFZOZ = AREE ZYAHG slgoL) of
Z7h SAl vl=dds At vt S4d0] Sltke o= AEEII Rhef
Damono] 7]t @k A4S Al B S2o] HULAE meThuA

uste] AEA ARGGe] o5 iAol dsl e ek

>

4) MOONIES?274)

HAE JPoPrIE wBeh mOpo R iAeld QY] HER 55 Y
g o] AL FATo] YT FAMES vsHs AR 37t Aol o
Sl 5E2Ae] 2tk el Zo| 24wl TTABE AEEEARS ol
S0

271) 'dyke't= Sol2 “5A0le] of, S| “gryael ol o) itk

272) "Dikes on Bikes" Al#= S23l4o] uf Jugie]l Aow sl o] AR AH Fof 2
B AR BT Z910E ek ZAL pro bono (F2) WEASS] weo] ulg- ik
e g of E9le i 9] A i BM‘ &= Zlofek= USPTOS| 416 cfs)
g B HEB|loRA, of gojof BH, miA goig AP &EIA FUR0l= ofd
kS EL Ao] £.29 zohlitkal USTPO AALS Z23cta dk}. McDavid, 578-579',

273) McDavid, 579'H.

274) In re In Over Our Heads, Inc., 16 U.S.P.Q.2d 1653 (T.T.A.B. 1990).

275) o] @0l 'moon’ofk= £olR=A “(=ETh FPorelRhs 2ol AUk

276) McDavid, 579'H.

~
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3% sta|At H3(Doctrinal Approach)

5) "BOOBY TRAP'"¥} "WEEKEND SEX"¢]| H|nl

u]=k AHMAFE A (Trademark Office)-& H e} brassieres) S X ZAEZ O & 3=
FEE FE FYU "BOOBY TRAP"O| tfa sHAHS A-S nf
AAE AARAFEOR = "WEEKEND SEX"o| el AtR5Ee 3)4s)
Hl QITh278) HS=gh Al7]ofl 7o) A’ 9] 7 Aol dis AWARIE =Y
A gkl 2t 7|go] ofd = Qltke HE AHF = gk

s

6) "Old Glory Condom Cop." Al

9] Aol el AWAIER 2Z(a)o] wE} "immoral or scandalous matter" 2
wo AmAAEY A4S TSk ARSES 48T AT 9
"BOOBY TRAP" AR(19719)2F oA&22 ARFSE k= "QUEEN
MARY"9] th3f] "scandalous mark"2}1l ¥E A AHE AHAESHHA, A
| Aol 4ex]22)(scandalous) AER AGPE fJof Z-& AmEO| ¢ ol
TFA =ARA] Al 35]9 P Akl FulE e ko] Xtk it
A, ARSEZAZA ko] 9lo] "immoral, scandalous"=  HthE T

(contemporary attitudes)©] S Q3sfctar v|Zsic).281)

7) Redskins A}

n)=o] 9wl u]A]E1EQ] "Washington Redskins'o] tfdte] ul=izznl
(native Americans)Q] A1 Q10| "redskin"o|2l= goj2 QI3 n|ZFYFUELS 7+
ol S AethiA T AJ3Ee] FaE PTOo|| A% ARdofl4], "redskin(s)"
ghe 8019 9ul= v=eFvls WekA|Rl A 710 Washingtono]2h= Ho] T

277) In re Runsdorf, 171 U.S.P.Q. (BNA) 443 (TMTAB 1971).

278) In re Madsen, 180 U.S.P.Q. (BNA) 334 (TMTAB 1973).

279) LEAFFER, ZAA, 96,

280) In re Old Glory Condom Corp., 26 U.S.P.Q. 2d 1216 (TTAB 1993).
281) MERGES 5, Z7A, 799,
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R o=H ojatHor AxzAoA= NFL © W3Oo= AME #, vl
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Copyrightability of Obscene Works
- Are Obscene Works protectible under Copyright Law? -

Nam Hyung Doo

In 2009, the American and Japanese producers of adult video accused more
than 10,000 netizens in Korea of illegal distribution of the video on the
Internet. Each police station processed the cases in different ways. Some of
police stations gave prosecutors' office opinion of non-indictment because adult
video was of no value to protect copyright, while others gave opinion of
indictment.

Recognizing copyrightability of adult video may give impression that laws
and regulations protect obsene works. On the other hand, not recognizing
copyrightability of adult video can be seemed to stands up for behaviors of the
netizens who earn profits and benefits from so many users on the Internet
without permit to let investigative agency be fallen into difficult situation.

It is generally agreed with the idea that production and distribution of adult
video that might have adverse influence upon the society should be prevented.
Copyrightability has been argued as a method to compress the production and
distribution of obscene works. However such a traditional notion has been
challenged and confronted from many other perspectives.

This study was made despite shortage of precent studies as follow:
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Firstly, historical approach was used. The historical approach mainly
investigated judicial precedents in the UK as well as the United States. Some
of the judgments discuss whether obscene works is copyrightable or not. This
study examined the judgment as well as changes of standards of obscenity to
know whether or not obscene works could be protected by copyright. And, the
study investigated traditional theories that did not protect obscene works by
copyright, and discussed that obscenity could not preclude copyrightability.

Secondly, doctrinal approach was used. First of all, the positive law was
literally interpreted. The positive law did not interpret that copyrightability did
not exclude obscene works so that the author attempted to interpret in relation
with associated laws and regulations and to investigate whether the laws were
omitted simply or intentionally. And, the author investigated that the work
protected by the Copyright Act could be neutral from morals, ethics and other
normative values, and that the work had compliance standard of existing legal
system. And, the author discussed the work by the trademarks law and the
patent law, and investigated losses and damages that could occur when not
protecting obscene works by the copyright, and argued that they could not be
excluded from copyrightability.

Thirdly, policy based approach was used. The study investigated that the
copyrightability of obscene works has have influence upon pornographic
industry. And, the study examined effects from point of view of protection of
the women.

Lastly, the study examined protection based on right of publicity. The study
investigated right of publicity that could prohibit commercial use of portrait and
other identities and performance of either an actress or an actor of adult video,
and that was not protection based on copyright.

The author has reached a conclusion that obscenity shall not interrupt
copyrightability. The prevalence of pornographic materials that is supported by

empirical evidence can be no more than a fear. Pornographic materials should
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Abstract

be regulated not by copyrightability but by criminal laws and other specially
tailored laws to prevent to make, distribute and circulate them and to confiscate
the earnings and profits from them. No admission of copyrightability because of
obscenity may lessen production of pornographic materials more or less, but it
can produce enormous losses and damages because of limited freedom of
expressions to be very much serious and dangerous beyond imagination. This
study reached a conclusion that copyrightability should be content-neutral.
Therefore, the copyrightability should be free from morality, ideology, religion,
belief and legitimacy.
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