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St. Martin's Press, 1972), p. 311.
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310) #o) mE chxpIzo|a wxg Aol AZk ofEael Alzslo] UHOR Bobgeiis ARS
HojF= BXA4o wrl Richard L. Day, "Irregular Growth Cycles”, American Economic
Review 72, no. 3 (June 1982),2} "The Emergence of Chaos From Classical Economic
Growth", Quarterly Journal of Economics; Alessandro Vercelli, "Fluctuations and Growth:
Keynes, Schumpeter, Marx and the Structural Instability of Capitalism”, in R. Goodwin,
M. Kurgerm and Alessandro Vercelli, Nonlinear Model of Fluctuating Growth (New York:
Springer, 1984); Peter S. Albin, Microeconomic Foundations of Cyclical Irregularities and
Chaos, Center for the Study of System Structure and Industrial Complexity, John Jay
College, City University of New York, May 19855 Zkx ESH BQPE3H AlAdof gt #|
AAsH BEH07= John M. Blatt, "On the Econometric Approach to Business-Cycle
Analysis”, Oxford Economic Papers(N.S), Vol.30 (July 1978)E& #=.

311) Hyman P. Minsky, Stabilizing an Unstable Economy, McGraw-Hill, 2008, p.9

218



H5E

Y
rhu

Uobt FEEANES Ade ZPHoR FA5H FOo= WAAS Astel,
FeEABIAte st W ARel AuAe] Has Y19 Rt AT 7]
52 Bk 5 ARAGY Shser S FgAaI0] W
A 7)9kg A, Ak Zolth olF Slaik AHE AEAA
o] A3, @ 71550 T8 @ A% el B, @ EAXREA R

JJ:@E foreElth B3] ARAAY ALzE ‘o] W ARAGAC] F5
AT AR AW 20513 EAAE wEsly 28RS AdalA $4%
o AEAA] A AR W BRAE o] FUAAY W] ojuix]
e BAOR I FATORH oloh B YUINE FANAFL ek

Ao LA FERH BEA FO shbe BAANR) et FA
Aolet, AEAAe] BERANS WYSFS FHoR S mY 27
Bolo] st golo) Ador TR 4 Qerl, B Apela Bojo] Ay,
= AEAAPY Aol A TFRFL Gl TGRS, AAEE Tea BA
A%, Bl 5 AFHoR e gk

T FAAR I T AEARYIE Ge) BTAAN B9Z A B
AEAHO FAL B oA EAE melth ZA] ughgsol a9
FAZE AstEtke A, ANEE B4 AANNZE e A4 W T
A ZEr} AsEdeks A, 2ol 2EE BRAAY 34 4L =Udt A
o ZAtole,

B ATolAE ARAY AdEo] B3RN0 $R5el e WA 2
2 o) 1 ouE PRSI, olet e A kv wakshe )
Al M 4 9l ofE] BHRS sRsktoR Mol AuAe ®

W Zo) @alol Wal Bk vjBA o ARE olgsi: YRAAgS
AL, YRAre] Wlel Yold® el Walel Qxnt g wels Aok
o AAF A 5o YRR PRSAAE, ARl FEEAAE)
B97k SEel whet ujB ARE o8 TMsAo] e TEAEY WeE




REAYHY SAHIRHS| St st 2t A7

—

shjElola, ARsiAe] QAT Pel Wl Ak AS A £ AL o
19 2Fh 5w YEAR 2k Helrh AREEe] ASolw FAle) g
o B Yol oA 3 ARANHAE ARCHHTAAEA oS
Ao mroz @zo| AME xFoE AL FAsgo, el dA A
ARZEE AR 4 9l 27 140] fgloms FRA olole g =
o sl Az AMEHS FASA Faks SV ATh et AR

xﬂmz A NET HE PIF 7+ BA AANNZEL DASE 14

S Adsto] TAAREAT 7|2AANR) S 7 R A AMEE EF 2

Asha ol

Aoy AL BEAAARA Qlolx] AV FEH He mEAQ Y
BETAS melste] IS g Haslsiue] & doloh AEAY ALsE
of HAAN B A B FAS SHHA GOMAE, B F)
ZHlN BEFAYEOR ShSIaL ola, WAL WYL

E
2 S g sick K9] Y AR 19 158 82 2ol G2 w9 oek

A T 4 ok A4 4 S olsh 2 AAS 1E ¢
g yold By SR QuAS AR SRARRY Aol Aol
A, ARAARE Asz Ak A2zt A7t 4857 ofele A9l gt
Agtaoln BEA 0 Hguolof o Zolth Ee Se] AHAE A180%
2 %3 Foeg YxMon FAST gt 53l P FAO] FAhYS

£ Ao oy UNEE WEY FAte] ZgEgow,
W] ool ale Waks] sk ek

olo o] BEAANBT WALEH AUS B A T b,
Tolds BRAAN 24 L AR T ARe] s o ok &
Ashehin] BEAARAAL Aol 3t QAxe] 497k ohld UukHoR B
AR LA Aste] FE9198] - FANB U FEAED ] B, 7
FAEAL 919} ol oS A W AR AU S 2Ate] Folt
QAT Aol T Yx) ERe] FAO o] =3 4%
2o A vheroR AEAge)N AT BRAANY UeE wopsun

=

o

220



ol

FAaL, SAR A0 AAY S805HY RARE 22 S52A5Y olEH

T2 HEYCEMN, E3EANAN A dades mAskAl skl o

0] oF 1297t Aol A Fgit=oll FHEE 2AMK Ag== 2,141

1P)al o] AAFOR QIR AR A= 2170 F 29627

| g ARt S8 =Ee 2ARE A
o

of mIXE e W EA w3 ZwelA soto] AZat ARl

il

o

©

i)

)

it}

o 9
O,

©

o

3

!

H7A9) WSt e} st BxyshEe] weh FHA vlFo] FoldaL, ¥
del ShHEelt 47 S71sHe Rl otk ES ELW 59) SAE, 39
A AAE AR 5 A BEAAN o

2ol walo) A ANEE AYETh DR X5sh

§ Hl%o] Holy

ol AFA A& T & drelMe ARAMAY =587 A
1=]

al
Aeke Y uE olgdto] MAYHA HUE A 4 ek o] AP ulF
ARRE olg3he A 1 AR SolF 0} 0]e)S AAUET|} o]
uhol] Al Aol AREY] olele Zuo] qlek E4 iR ANEF
A9olw Aol BEA uhEe] S At A 71 AHE WEAA ]S

FABE e A7t ofgnh olAd Alel meAolEte HA2 e

ox,
flo
m
—{x
)
X
K
ifes
(Z
ro,
1o
2
i)
L
ol
et
oft
ot
>
N
O:
£

A B s Al A
289 715 AL ok & Aelth ol ¥ tueln sAeaTt A2
AL AR 4 7188 AgRelEA Aol B T4 9

o)el QAR Q1T Zuto] gl ealolt, olaldt B UL 9stol

221



REAYHY SAHIRHS| St st 2t A7

ABARE BAAES FEEA et A ool Z5e] BRAANYUE
S

o BA EO Al FFHE thl BISHHA B AT 4EAG
WMol SEG GAAA FAo] e ShRedch o, AEAFY Az Al
@ WAA 1 o]o) B Bjsjddole) suﬂoﬂ st Fole] 7 59 U =
btk Aol TARAY Ut Hrh % QubHot gvle] Aae] Eut
N
F07122 dolAd WAEe 4 SIS ARsE Fad P48 F 4
o Hrh B2 Hud ofo] Z2 e £slo] Aupt FAe Wslel aA
£ 7H e AFoleks Sl Um ehget ol Xk, ofo] TiEt A4
Hpde] Aastelol 91X gychel Aol EHSHAA 7]t HauA
F)2 A3 o7t U ol

AEAENA =S HEE FAAAS] s S B4R A,
de A8l 87EE RS A Al 7THIR FEECIT & |
A ARZAPRONA S5l Hidt Al aedEs dFshl HsiA &
Fefof & WES AA @O AR dadolzke SUd @ A Eedolehs
=9, 1 Hayel assdolehs SHolehe 220 I2sith Al da
dolgke o2 @ FAAAE S WHRE Lok AAEHIL AYEEA]
Aol gt XﬂXlH Ez%*éf?_ TAAAL ARG Bl dutae

=Ys|7|o] FH8] WeA ofnaks 2L

e
1o
N
>
13
_1
>
&
o
=
N
[P
ey
r <l
i)
©
T
of
o
X
£
o
—{11 :L
fu)
=
=
Y
i‘{l

a}L e £
Aok o 5 ek BE Olﬂi?‘& wape] Z)Aols HFuARele] BHolA
ERAANWITAS F1EA AT sl Qg AR A=

SAEte GUANE Fxstel AFUNS st B A FY 25l




H5E

Y
rhu

5 Aol Eol7buAl, £714 ko] AL, 1ol whet B Aol o
3k Golo] AxE oA FfAQ] AFAo] oFstElol7le He EAlzta & 5

ok whel ARle] mEAole ZRelA: B AAAPHe] TALAS) A
Alste} mYol2] MRAS FHoka 9] uhiel] Ale] Fule] WA ok
ehy FAAoR W 4 olek Ao mEAe] dalk: oE Sl ofd 7]
ol 24 9 49 - o) BAE ANES so] Qi 5 A0 AR Fo 3
A olojAlts o] AU MARshaL oloh TIRH WAL Ael, WnE
2] QluAe), sapaet §2 919 Sol 9 4 o] wEel olo] thit A= 7
e aTsHE Baeh AW, FHEH A BAY 2Ae 2 A
Ao & Wk ohfel A8 Al AL Wk drhs Weld )
W oAl gtk melth A% &84 Qe A4S e 2247
B oPEAE Aol WAoR e BRAS ALSAL A%T AXE
RS sk Alo| Wk BgE slow ueld

223



oY
Ho
oX,

oy
ol

iy

f
1%

y
e

o
ool

_

ool

oo

=

2

SAANY Ao Wstel A -ARAIEH ] A Bl

AMzE Be BgolSel B3 AT A0 Ao AR, 2008
WA A0 ooleh @, eldist whAtets)
1, 2010
WEAADE ol A%y B e ooe] UE AR Aud
g k=72, Al SAIAE A7TA A3E. 2006
AEAFR(L), , nelveta E9Y, 2011
Woluuare] wag el Adeded we A7 ARAY) 3§
wajelel
%@“4@4%%
ARAI FEAL B MBS BFFAN FA|, QA
39 21]389§ 2009

ALA T FEF Ao

skl 224 23, 2010

THA, HlAARE Al14E 13, 2007

FHt geol vehd R AA e A Hel-ARAg Y 5854
Aol &gk HE o AR B, BFL A125%, 2007

225



_ = ol
, LY ~ o
o o o] B o Mﬂ‘_ ™ g o J
o| = oF o - By T o 3 = g rin =
~n ) (N = ) BB R N~ H
< = J R X i . B A _
Nfo N o= = - i N N E w8 = o
4 T Ay ol N bo| == Njo M !
i Hop S N | = = ) —_
(] KR Q —_— e ‘_._vmo o o) ﬁ_i cnb _ o
= o =2 R X° % XK = g X 4/
x 2 —_— 0 = S ,_Iryl
o) T._ frig : < ) ‘mﬂ ﬂA_l L& -
N4 R = of - Ry xX © o v — o
8 rh B ~ = ° u-z o —
= ° T R gm - g = = @0
= =n Y = ol e 2 _ = S o
63 bt " | e -7 i} e x° oo <O e ) ) - X
j_,l ‘w ojy Iy v Mo (i S S - = —_ 27 - '~
y < B W = = B oo ] mo < = B =
B- w HA_I No & X _,_W = oo ~ = ﬂA.h s _,_A! = Bo _é.e Wu
5] 2o fe S35° Py BT T8 g T 5 LE
& > = S 2} T w B B e § & - S W o
s = 4 & o B o= B = S 7 R S o 2 F .
i. T . w o= ok T = = 7 E B
N = OF .- o X o T ® L = 7 2o O
r Ty X - ° T T+ Rz T do gn o 2 - ST % o
5 FIERZE LLE = L R R X
3l <~ 05 X i Moy W omo B o e
BB IR R I I YT
x T o X i o = o B2 o i o g o
N wrm_xu%m A R AL P
- ol ~ K o = xo 22 put TS T WP o N — = - Mo
o o N = =~ 51 K G < g
Y = = WM X e 8 < 1" Mﬂ % <0 = o | o) 7o X il EW ‘WM Mro Wo X0
ol EE o RO o or <0 o < B Hp R o g E S T = X
or o} awﬁ ‘ZI H;E ,Zl on = % TR " . Bf MM o ~o < P ~0 m J R Hoﬂw u,uML uw._A i T
= i ~ < X ~o o = X - = S = w g
m ST AR N R 2w mﬁmNL%&@%zuwtz;ﬂ;oﬂﬂuu
B3 [ S X e X <0 X M 2 X oo U AN G
= S A %mmo,%ﬂxﬁoﬂrwnﬂwra
0 T TR . o W ox "oy D ) C e
2 oM g d®xdx 8 ¢ - =l ) PRI
wM NJo 9 X . - i ) < < AF _il o o o B Mo
&0 ] ol @ ! = o W ol mu o = T o o o
< ! T No M i 7 70 Ao <7 X
& = B F u A

226



od
i[]

ikl

2006

3

S

o] &AellM dAje] AlA w8 A

o0
[=RcH

A A

7H, 571, 2011

Az B

3
3}

A

o] A, | BEAES], 2011

1
s

4,

|
A AN A,
ol z) A

o

Mol =r5d%, HF AL 2009
PAZA 2, 99 AL 2010

b

, 2008

<

, AEl2 FA107

s

al

, 2008

<

I A149

2011

F-mgFAEEel lolA FA

=, F4l, No.60, 2006

o

, 2010. 3,

<

71, BFL A40

3z
=)

$EAY

st

3%

?
=
s
—_
)A
E]
3
o
X
B
o
=
=
=
S or
N &
= T
B X
e
.=
|
W
L
X =
)A
Eeo
% o
T RO
w oo
==
T ol
do o

<, 2006

4 A3

=0

H

X

A2 T

=
-

A2

3:;1_

Al o

&

HEA, ARG A178% Al

, 2009

el

A2

4, AR A

, 2006
NEER

D, G AT A25E A2S

%]
Aagds Ao Mok A, d=iAdT

o] ®gljiel

ek

]

7

N

227



REAYHY SAHIRHS| St st 2t A7

£

[\)

007

A4, HEAE AAEE O FA-BA AANNETS FHow
Sk #1294, 2010

A, FAANRE NEAARS] AE PARA, PRARCE A

), 2000, 56%

’

A

o

1, FIPLEADA PN FE2HA BEe A, AdHaT
A247 A3=, 2010

S, FEFASEN B W A BART meko A, wes), 2007

AANF, T FAFA,, TR, 2001

AN AR, TR, FAL 2010

AT, ARAZHAY FPol ME TEUETE RS F

QA SEFEATY, 2006, 5. 10, 3 3AE

OjZIA, AEAEH olsfdA el Aol et WA o

A

9

’

ot T
o
-
jd
oo
—m
>
2
=
2
re
>,
o
=2
r <
rot
e
4l
N
N
o
N
oxl
o
rO
L

yS| /\1

L

, 1AL 2009
|

FAA T
44 10, EHedAL, 2009

Alessandro Vercelli, Fluctuations and Growth: Keynes, Schumpeter,
Marx and the Structural Instability of Capitalism, in
Nonlinear Model of Fluctuating Growth(R. Goodwin, M.
Kurgerm and Alessandro Vercelli), Springer, 1984

Ferry W. Markham, Commodities Regulation : Fraud, Manipulation &

Other Claims, Clark Boardman Callahan, 1993

228



ikt
Kl
O
rat

Dennis S. Karjala, Statutory Regulation if Insider Trading in
Impersonal Market, Duke Law Journal, Vol. 1982, No. 4(1982),

Douglas W. Arner, Financial Stability, Economic Growth, and the Role
of Law, Cambridge University Press , 2007

Daniel R. Fischel - David J. Ross, Should the Law Prohibit
'Manipulation” in Financial Market?(1991) 105 Harvard Law
Review 503

Daniel R. Fischel. Efficient Capital Market Theory. The Market for
Corporate Control and the Regulation of cash Tender Offers, 57
Tex. L. Rev. 1978, at 113-14

John M. Blatt, On the Econometric Approach to Business—Cycle
Analysis, Oxford Economic Papers(N.S), Vol. 30, 1978

Keynes John Maynard, FEssay in Persuasion, The Collected

Writings, Vol. 9, St. Martin’s Press, 1972
Manne Henry, Insider Trading and the Stock Market, The Free

Press, 1996

Miller Ross ¢](##2. <), Experimental Economics(2 &7 #|8h), dato]
%, 2011

Minsky Hyman, Stabilizing an Unstable Economy, McGraw-Hill,
2008

Peter S. Albin, Microeconomic Foundations of Cyclical Irregularities
and Chaos, Center for the Study of System Structure and
Industrial Complexity(John Jay College, City University of
New York), 1985

Rener, Karl(As% - Al935 9), Die rechtsinstitute des privatrechts
und ihre soziale funktion(APHAIE=S] ALE4 7)5), AFEIAL

2011

229



RE2AYHY SAHIRHS| st 7H Mt

Richard L. Day, Irregular Growth Cycles, American Economic

Review 72, No. 3, 1982
, The Emergence of Chaos From Classical Economic

Growth, Quarterly Journal of Economics
Jon Hanson, The Corporate Law Paradox: The

Robert Daines -
Case for Restructing Corporate Law, 102 Yale L. ]J. 577,

610(1992)
Steven Edward, Legal Principles of Derivatives, Journal of Business

Law, 2002
Hose Montemayor (Texas Department of Insurance), Weather Financial

Instrument(Temperature) : Insurance or Capital Market Pro-

ducts? (2003. 9. 2).

230



A Research on the Possibility and Limitation of
Criminal Sanction in Financial Investment Services
and Capital Markets Act

Kim, Dae Keun

Given that fundamental systems maintaining and classifyingmodern society are
politics system, economy system, and science and technology system, one of the
distinct characteristics of contemporary society is that the economy system is
developing into a more complicated and sophisticated form especially along
with growth of finance system, one of subsystems of the economy system.
Today’s finance system takes a role as a vein activating and flourishing society
and economy, in a macro view, but it is also a market for individuals and
enterprises to invest and purvey capital, in a micro view.,

This finance system, especially called as capital market in our society,
desperately needs demonstration of regulations and deregulations, derived from
of its own nature, In one hand, it needs deregulation for growth because of its
nature of capital market, changing and growing in a diversified way. In the
other hand, however, it needs appropriate regulations to protect society and
individuals from its nature propagating unlimited desire and greed like a car
without a break system,

The law for capital market and finance investment - ‘capital market law’ -

which has implemented since 2009, reflects the needs of the times, the
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demonstration of regulations and deregulations, The specification of Section 1 of
the capital market law, "This law is forcontributing to development of national
economy by increase the justice, trustworthiness and efficiency of capital market,
cultivating grounds for healthy financial investments, stimulating innovation of
finance in the capital market and protecting investors.", carefully illustrates this
issue. This is the rationale behind new capital market law to concretely realize
the legislative motivation by fractionized characteristics: changing into negative
system and regulation based on functionalism, expanding the range of business
and modernizing investor protection system.

Diverse unjust trades in current capital market, however, made the capital
market law become more sophisticated but negative type of regulations for
guaranteeing the practical effect, Unlike previous stock trade law or futures
trade law, laws for regulating unjust trade under current capital market law
pursues to practically regulate various unjust trades by implementing
strengthened regulations on the usage of exclusive information,on market
manipulations and on negative unjust prevention rules. Considering
characteristics of current capital market law, this study mainly focused on
volume 4 under capital market law which provide for usage of exclusive
information, market manipulations, unjust trade and short stock selling. This is
for typifying unjust trades in changing capital market though interpreting types
of unjust trades in volume 4in a legal perspective.

For example, in the case of prevention of usage of exclusive information, it
added employees of affiliates and the person who is carrying on contracts in
the list of internal parties as the possibilities of using exclusive information
became higher with expanded range of finance investment product. In the case
of manipulating market, the range of regulation expanded volume 4 under
section 176 of the capital market law by adding new rules for preventing
two-way future and cash trade and derivative stocks. Regulation for unjust trade

under section 178of capital market law, however, is the most distinct legislation
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of unjust trades. Thisis because this regulation does not specify the subject,
expand objects into finance investment product from stocks or choose location
or objective subjected to application; all these negative regulations made
minimal gap among regulations. Also, section 180 under capital market law
prevents short stock selling in theory and specifies the exceptions,

This study specifies unjust trade and demonstrates how unjust trade goes into
investigation level by legal interpretation of unjust trade. It also used practical
resources and figures to understand unjust trade in capital market, re-examine
theories and practices of Korea Exchange or Financial Supervisory Serviceto find
practicality of regulations. By analyzing actual cases, the study found unjust
trades altered in much larger, detailed and complicated way and led an increase
of the number of big cases as well asthe number of people violating laws is in
increase. It also found that unjust trades of ELW, derivative or false notification
are frequently committed and the number of violation of usage of exclusive
information is much higher than that of traditional ways of manipulating market,

Through this practical analysis, the study examines the justice of regulations
for unjust trades in a sense of capital market law by revisiting the concept of
protecting investors, trusts and function of market and finance system. The
purpose and justice of these regulations concretes the justice of constitutionalism
regulating diverse unjust trades including usage of exclusive information,
manipulation of market as well as declaration system and regulations for
financial investments, despite of some controversial opinions,

This study analyses potential and limitations of criminal regulations against
unjust trade in capital market and illustrates three criminal policies needed for
the efficiency of regulations. In other words, regulations for unjust trades under
current capital market law should elaborate in three aspects: effectiveness of
regulation, efficiency of regulation and efficiency of practices. The effectiveness
of regulation measures how many crimes are controlled and prevented by the

regulation, The efficiency of regulation, however, measureswhether the
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regulations are wide enough to include unjust trades and be applied to subjects
under the regulation, Finally, the efficiency of practices means whether the
investigations held by financial regulatory institutes, prosecution and courts have
enough capacity to reach the effect of regulations. These analysis set premises
that tensions and demonstrations between regulations and deregulations; the
view of narrow interpretation of unjust trade regulations and view of willing to
expand applicablerange to keep the legitimate motivation, the trust toward

capital market,
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