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States, England, and France, Oxford University Press, 1998, pp. 38 ff.



ke
A WAL Hekslal, zp-o] BESE 27} Ao
ST olfrE Mo R dEEe Ae 9] f8l =YE Alert vz fdl
e = W, A, AR HefEke

=
T u o
B A Y] BE 84E Eelal Qe 24 AAlE 4 Aok (&

94) David W. Neubauer/Stephen S. Meinhold, p. 174.

95) David W. Neubauer/Stephen S. Meinhold, p. 182; David W. Neubauer/Henry F. Fradella,
America's Courts and the Criminal Justice System, Wadsworth Publishing, 2010, p. 193.
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Felman/Michael J. Elston, Grand Jury Law and Practice § 1:1(2d edition) 2=

277) John. H. Langbein/Renée Lettow Lerner/Bruce P. Smith, History of the Common Law:
The Development of Anglo-American Legal Institutions, Wolters Kluwer Law & Business,
2009, pp. 35 ff; Harold J. Berman, Law and Revolution, The Formation of the Western
Legal Tradition, Harvard University Press, 1983, p. 451.

278) o] AXE AMEE =rke] SEld 3RolA ANREAE F5319] AAuslElelE Atk

279) TA AFollde AV FAR s FARERS] FEAQ AEo] E7hsitt, of AP
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HEH S ML = 2IEtofdeto] et A

olek. 20 237]os FULRe] ATt i) Bolstrl stony, A
7 Rego] QAETA AL Aol TolalA) R ARER TAE IS
o, dhujada Auae) elgle] FEE Aol Hulel A st 5le
woick 20 o|F 144)7] Welrka Qsk) dieAle 1 AR 7] At
Bejelo] gouglch el WX WA F)so] XgkwlelA oloelEA,
1647] olF AL oA fi ARAFE Zeld: ofub|Aering
mechanism) 249] o3 T W 1 71%o] Ae] APEIYIED 19480
olzel AMA o HA T Wokrh 2

nlae] ol AAEE 16359 AR RN HEE ARE A AAe
20 njge] ApAEe] Ao 48t AuA % 27l ST

l

eRtEs 9Re 7] OB e FAEAS A7 John, H. Langbein/Renée
Lettow Lerner/Bruce P. Smith, p. 54, pp. 58 ff.

280) John. H. Langbein/Renée Lettow Lerner/Bruce P. Smith, pp. 71-72.

281) John. H. Langbein/Renée Lettow Lerner/Bruce P. Smith, p. 72. S 1341 WA7IA] = cijuljal
9] dflolgf= ol Aol 7uEE & SESHA] itk olfRl W] tisie] 23]
P2 AEA oz oo APISIFaL nRdW 13529 APdHE 3l tuilde] dHolEks ol
2 2 719 5 QA Fek

282) HHfilE, "ARERETHIEEO TR ARTRE TN E £ OTER, ALRERREE 394 475, 1989,
93717, John H. Langbein, The Origins of Adversary Criminal Trial, Oxford University Press,
2003, p. 45; John. H. Langbein/Renée Lettow Lerner/Bruce P. Smith, p. 589.

283) oA AJRRE jullal H#] =90 slA= Richard D. Younger, "The Grand Jury Under
Attack", 46 The Journal of Criminal Law, Criminology, and Police Science 1,
Northwestern University, 1955, p. 26 o[3} 2= F2]57&}=A] Jeremy Bentham-S 72152
ol TS 2 AP oY) Ve Hoh A2 Higor © afdos 49 & ks A
ofgiar FBlIgick ol Mige] i AR wlsr Ao del SREUAL vls WskEo]
dfuiiie] 7S A7 she AIE WESE 2Eid = ol wiA) =9t Vs
28 AR AA R dheks AoEA 19173 ofsle A7 g9t didE st
7|z slglem, o] 7IRF B3t ol #iX] ool IEHUT, et AlZlel A B
2ol owolA 19334W oJ3lof o8l #HXJE Aolck John. H. Langbein/Renée Lettow
Lerner/Bruce P. Smith, p. 707; Richard D. Younger, "The Grand Jury Under Attack", 46
The Journal of Criminal Law, Criminology, and Police Science 2, Northwestern
University, 1955, pp. 214 ff; Roger A. Fairfax, Jr., "The Jurisdictional Heritage of the
Grand Jury Clause", 91 MNLR 398, Minnesota Law Review Foundation, 2006, p. 428.

284) Kevin K. Washburn, "Restoring the Grand Jury", Grand Jury 2.0: Modern Perspectives on
the Grand Jury, Carolina Academic Press, 2011, p. 257; Mark Kadish, "Behind the
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A @A) ARladAlEsl Baska BeEe A ArtolAR stk
Hlgto] A7|E Qg olol] WA ARIAFAEE AT hFAY A
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Locked Door of an American Grand Jury: Its History, Its Secrecy, and Its Process", 24
Florida States University Law Review 1, Florida States University, 1996, p. 9.

285) John L. Worrall, "Prosecution in America: A Historical and Comparative Account", The
Changing Role of the American Prosecutor, State University of New York Press, 2008,
pp. 5 ff.

286) Joan E. Jacoby, The American Prosecutor: A Search for Identity, Lexington Books, 1980,
pp. 16-19.

287) Gerald B. Lefcourt, "Curbing Abuse of the Grand Jury", 81 Judicature 5, American
Judicature Society, 1998, p. 196; John. H. Langbein/Renée Lettow Lerner/Bruce P. Smith,
pp- 72 ff; Kevin K. Washburn, p. 257.

New York Weekly Journal®] 9Fiolo]iwl John Peter Zengeri= 1734 =55 CosbyS
HIdRE S5 ARtk ot 240l 2%t AE=(seditous libe)= ol SREUL
8 ol 220l AA Zengero] tigt 7|45 ARSI, olo] ARe s $3lsie] A
AP} 2FA7]4(Information) & SH=S Frt o]0zl Alefuiilold Zenger= FETAS WM
o] AR tiuiilo] S e AVIZE HlaL Al Bl AR At = e
&3 iR AARA Hck

99



HEH THAoA L] STFH Yt 2

rok
re
-

AR o]F diEiel distols vlEEZoleke viEe] A=t n5d

W AAEES ATEA SASHIAN, 18599 Michigan F5 BER AR
Be F5o| A FUOE J|4E AT 4 UES A= v

t}.289) 18503} 1865 ARO|ol= Indiana, Kansas, Oregon I+ ¥H2]5|E0]
Michigan £} 72 WA o= oIyl = dAvAto] hulj4]l BAREE A|AT
4 gl 2 dolgltt. Slolo] 10t Soll ANel RS FAo
ujal e =97 FES W EQl=d|, Wisconsin, Illinois, Nebraska,
Colorado 7} 0] B:80] TR, MelELo} Fi 15794 o] 2|2kl
SIS A2 TS 7N BLPNOR 438 S ek TRl

kA 1884 2] Hurtado v, California ARA2D-2 ARyelui4lal 2F $29] ofjufid
W FFer WA vhs AZI7E HUE 22 F wE A vl A

A AR Az il oIy AR Aldze] AEA; 70
7 22 sjol A Al AR BA BANAS TIASIES AT A

lo
I

o

o
i)

288) Andrew D. Leipold, "Why Grand Juries Do Not (and Cannot) Protect the Accused" 80
Cornell Law Review 260, Cornell University, 1995, p. 286; Kevin K. Washburn, p. 263;
Ric Simmons, "Re-examining the Grand Jury System: Is There Room for Democracy in
the Criminal Justice System?", 82 Boston University Law Review 1, Boston University,
2002, pp. 14, 19.

289) 1850\l Michigan 7 W¥lolal= chubale] wlmgnt TH18S olg2 A2 Aet F Aol
A g g 28 Aeltoma F QR gl AKE 91U 4 QlEE sl8slglL of
% 1859\ Michigan % 2J) WS o] thajo] djile ARA) 27 AR} 714s 4 9
w2 39l

290) David W. Neubauer/Henry F. Fradella, pp. 245-246; Sara Sun Beale/William C.
Bryson/James E. Felman/Michael J. Elston, § 1:5. State practice and grand jury reform
after 1850 2k

291) Sacramento®] #5351l Joseph Hurtado?} José Estuardor= 717k 219t Alo]|$it} Hurtadow
1591 Estuardo7} AHi19] offie} THEsIGitks AMdE: 97 ® & ol F331%aL Estuardo
= EAME QAsHAA “Us aglgelas, Al Zoly, A £2 tiz UE Solbal 2
3193k Hurtado= Estuardo©]|4] SacramentoS WY A2 Q71351991 Estuardo= o]of E2J5}
et 2eut Estuardo= 252 ©171a1 Hurtado®] ohfjel 755 AI6IAAL, Ei?t Hurtado
+ EstuardoE Z3J519ith 2 $ Hurtadox Estuardo®] 7[&5of & 9K, TWlide
Estuardo®] Soll= & Akow, A EstuardooA] THA] &2 290t} Joel Samaha,
Criminal Procedure, Thomson Wadsworth, 2011, p. 32.

292) Sara Sun Beale/William C. Bryson/James E. Felman/Michael J. Elston, § 8:2.
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oftglal TAJSIAL299 olo 7} 5L Hrh A=A oR thufio] E4] off
£ HESH # Zolt. iy 7|4aE HXske A9 19417] ol #ar
Zo] dolgct 18893 Idaho, Montana, Washington, North dakota, South
Dakota, Wyoming F=ol|A tiulid] 7|&E W ezt o ol Ao A5
Al Al =L, 1897dell= Utah 7} HARY] SaTteg2E 7|48k 4= Q=
& PALFAES HASIGITE Y ShH AT fARE WRke R dguidAlES
Folleal = FEe EATheH] Alabama F5 BT B FE0] FEA
o]

o Tt wEb el 74 ko oA olgaea Qe »s)

N o

2, CHtHoll chet #R1X LS

SPA At ket o) =] Zh 52 thefet FHR diuidS HEAIAR

onl, I 74 U SEWAL AAEolet & 4 ek ol lsle] 7 o
PAEE BN FEHE hES Tosti, ol QUBHAA ok Aof

293) 1882 2 20 Sacramento county FHAN= HurtadoS Estuardoo] tfjgt Aeldolz 7|4
(information)s3IL, 18824 54 79 A=A HurtadoolAl 15 AR1#Y] B2S Hzlom,
1882 64 5 Sacramento county AFFHES HurtadoolA] AFE-S Aasiict o] T o
sto] Hurtadow= Z2|EUol 5= tifide] Aamsigion), Azjsuol 5= tffi¥lS Sacramento
county RS wAS G Hurtado= ARile] thufiile]l €J3t 7]axpresentment}
indictment)S 4] glgkom, of= ool ofgt 7148 TR R Alsxel AHNE
e e Alazo] SpEck el e eoele e Alsze) ol
4] It 2gE Alaze] A FEe WEERolA ol A celale] el
HIES sl Hole Hofsies 7} Fo| R7ek 9lA] ghon, HalEUole] olullasel 2
o ARl SmelolA] gl o 2t S el 7l indicment) 2 k] Sfgt 7]
Ax(information) 2 thAEr 4~ Qlrtal FHASIICHHurtado v. California, 110 U.S. 516(1884)).
Sara Sun Beale/William C. Bryson/James E. Felman/Michael J. Elston, § 8:2; Niki
Kuckes, p. 131.

294) David W. Neubauer/Henry F. Fradella, pp. 245-246; Sara Sun Beale/William C.
Bryson/James E. Felman/Michael J. Elston, § 8:2.

295) Alaska, Maine, New York, Ohio F2| 7%, 43 A5%9] "for a capital, or otherwise
infamous crime" 2] A2 IojE F dHe|| 4~83}aL Qick
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SHAIZE ot eeg Zb =8 giujde] A3 Vs soll skl diuial e
SQUBL olet Ul JhES S, olsloli ARALSTE (eder
Rules of Criminal Procedure, ©|&} F.R.Crim.P.) A6ZE 402 o= thujal

o] FAA Y-S sheler A Fk,

7k A 4

QM el 1691 o) 2391 olstel HAUEE FAECE0 HAIAY ¢
71 1874el 1) 11 710k B culel BIE AL I Aofskd), of
L ARIER WY ARt AR S A FRe WA U717t w
R e Py A A7 @A AN s, 9
G HAe dEAAS thoR T ofRet Aol et WS AAlst, HAl
9 FollA MAUES AR ek 20 uage] TAHY BES A4}
CHAEEES 907] 3 1A Bl 9A) Hu, B9 Qe AoEs 4
o

| &
ojgh #rt ofyz} drtEi T S oM Zpo|7t Qe300

296) FR.Crim.P. § 6(a)(1) Wk 52| olofe]l Ftsh= ARdell wisto] sht opdel dieiibe 4
sfofof Fiok oS 16780llK 23789 HlER F~dEofol s, ofF sl WM SRt
WA AAE 2k ARES agsjer Ptk

297) Susan W. Brenner/Lori E. Shaw, Federal Grand Jury: A Guide To Law And Practice §
5:27, updated 2011; FR.Crim.P. § 6(g) HYL 3320 ool Hd: 79 thuljalel L5 7]
HE AT 5 AL o] A uiAYS 1878 ol RS 4= Qlek Hmo| o] gl
PR 67lde 2SHA] et e A9 ) FAU(]IE 4009F o)) LAY
o= Qlaf dasial Qs Beolke 59 ool 2E 4 QlaL o o) ZFRES
2| 367172 D 4= glom, SERt A9 ol 29 k= Qlri(18 US.C. §§ 3331,
3333).

298) ARdo]l W2 Aor= 4 AWgEo] Sk A97F Wrk Harry L Subin, The Criminal
Process: Prosecution and Defence Functions, West Publishing, 1995, p. 124.

299) Charles Doyle, The Federal Grand Jury, Nova Science Publishers, Inc., 2008, pp. 3-4. ¥
L2 Y F 19 v dgR, E OE 19E Foias YEIiFRCmP. § 6(c).
Hie dits aieds disEst] A3 A%, B4 715 5 EE 4R skl Ee, 7
&5 SUske B9 HildETE HaEste] 714 (true bill)ofl AgsHA Hek

300) 7t 2k Aol wid GA7RE Sttt BokE o=t s, EE 2 Aol o
tufale] mjdzto] 3lolE &7|% $lck Susan W. Brenner/Lori E. Shaw, § 5:24.
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B o] A YRE Saslol st e SN MAUSe) ol
A Zk o] HYE dhrhaon Teh} mE ujafse] 248 %

o
flo

A 4= ol o] §laz, Aol vl viAEES A7I7F A7l A=
otwle], AR wjAYES] AMgtoz FAaA7|o HFo| THIE HAYE|R] ok=
t}.302) Egk AAS ZhE g eEe] 7 YRS JAARESSE SSAIRTY,
o wideE Foll A4 mERrE Adddtke olfRte s I AAE 714
= QIEKER.Crim.P. § 6(b)(2), F.R.Crim.P, § 6(0).303) Lol7} Algjo] ZAls
A o2 iAot 718 55 Fol 1 XSRS SRS wotekdintd Al
1;% o 7%01] ;;(:]'—046‘1— 2 oh:]— 304)

AA A E~,“ﬂ4(The Jury Selection and Service Act of 1968) 9] &J&}H, JHit)
ARE ST AT ool 19 o AT 194 ole] BlE AuEARA,
W 4 glolof T BE MUUAA UG T S %S PR 9
1S ol soh ol 4 aeloh ok, e R U 4 9 AES] A -
AAIA Aol glE A 5ol A7 HTH28 US.C.A. §§ 1861, 1865(2)).300
eelel A 2 AAQE WA ez Fasel ek

301) Susan W. Brenner/Lori E. Shaw, § 5:18. Voting on proposed indictment: effect of juror
absences.

302) Susan W. Brenner/Lori E. Shaw, § 5:18.
ShH AYFARREE] Ao (2)(2)ol= Mol thAlthul i (alternate Juror)S AT 4
S5 e Gher), o5 b SUR AL Fhdor T Wt ohlet BT
2 A=t Charles Doyle, p. 4; Susan W. Brenner/Lori E. Shaw, § 4:5. Alternates and

Replacements.

C})J]\
2o

303) Susan W. Brenner/Lori E. Shaw, § 5:17. Voting on proposed indictment: quorum

304) Susan W. Brenner/Lori E. Shaw, § 5:18.

305) Charles Doyle, p. 3; Susan W. Brenner/Lori E. Shaw, § 4:10. Disqualification of Jurors.

306) o FEL "41“]1“04 x}ﬂg}]_i Alg ﬂjr,]_ OﬂoﬁLA].‘:Eﬂ gl AAA ./\]iﬂx_—‘ A7t =L
AL Qo ofEle] SS9 o= ekt FEE Holal Qlrk Sara Sun
Beale/William C. Bryson/James E. Felman/Michael J. Elston, § 3:1 &=
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AEthE & 5 s B AR g gAkeE HEile] AuAEEAE
& Hekd 7)9)(peremptory challenge) = Q1A E]Z] 9F=t} 309 Tjjuj
A A AR o7 AHEY delE 9] dwel §4 HoRy F
| & oulE 7HAA] A, aufjala o] AR W elo] 217

Zof feleh v e AAskr] Sl X4t Al
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307) Sara Sun Beale/William C. Bryson/James E. Felman/Michael J. Elston, § 3:1 #=

308) IRIA|olM+= 28 US.CA. § 18619] 2J5 key man selection®] H|7]E|31oLf;, Alabama,
Arkansas, California, Connecticut, Georgia, Kentucky, Louisiana, Nevada, Rohde Island,
Tennessee, Texas, Virginia 7} o] ¥l Aelslar Qo 7iQl S-2 At JIFof7 vl
©mA Hgiek Az AR AT 4 Qs AFEE Fofshs key man selection®] A
gh 2hg HpAle Sk o), O AR sl A7 9193|Gury commissioner)§l &
Qlal, EHTolut HolMel F&= gtk Sara Sun Beale/William C. Bryson/James E.
Felman/Michael J. Elston, § 3:6. Methods of selecting grand jurors—Key man or
discretionary selection.

309) Sara Sun Beale/William C. Bryson/James E. Felman/Michael J. Elston, § 3:1 #=

310) Sara Sun Beale/William C. Bryson/James E. Felman/Michael J. Elston, §§ 3:9, 3:10; Susan
W. Brenner/Lori E. Shaw, § 5:17 Z:%
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dufale] 8 7152 B FolE Wl 9= Aol tigh 7]aolRE
L ol e e 7140iiE Weh] U8 BT 2R T 4 Us
o, HEof gt eARESS Aledo® SESHA] SRt vl=e] FAESS dHid
& Bl BN SARBIE ek e olu] ek gt ARelLt o)
29) Ak T AL TAS] A AR ol SR WaE 1
(presentment) @ 4= Q131312) ZHALO] 7]A%H(indictment)313)-& 51O 24 7|4
oRE AT 4 9t BLS AT ohl gee] AAROR Sarpg

3] oflefoln, HAare] AAe ofsiA HApt A== 97t

i}

S K
ool

giujilo] AR BAROR Salo|| 23l "Hrf Z2AE 528k 14
oA THjAlL 43k} 1—_1?1_,1]_11:__-_ sl AFERRE AR = Qi) 314 ARkl

311) ZET 9} 9o] B 21w W o] A (1), 1995, 15 o] FEALE (1, 1996,
418 o5 ol HEFKl iRt 254150 Aol Yaldos QIR o= AR
o] Fslolq 4ol WA F0T SAS SR 4 Qs EIHQ) SR Ha Yk

312) 48 Aszol] FAE “I(presentment)o] FPYFAETFHOIE ThEolAA) ghe u
AAolM= o ol olgER] ¢h= ACE uoErh Sara Sun Beale/William C.
Bryson/James E. Felman/Michael J. Elston, §§ 1:8, 3:4; Susan W. Brenner, "The Voice of
the Community: A Case for Grand Jury Independence", 3 Va. Journal of Social Policy &
Law 67, the Virginia Journal of Social Policy & The Law, 1995, pp. 109 ff.
Tt diue) Sk AR vjE] o R eiaRelal AgxE eigfomRE AMGEA Rt
LS AR 4 Qe o] Eml, AlRloR TAE dhile] BT S KoK AL
Hol nFEslyt EE 4 kS Zlolgk= Asf= Utk Renne B. Lettow, "Reviving Federal
Grand Jury Presentments”, 103 Yale L. J. 1333, The Yale Law Journal Company, Inc.,
1994 Z=x

313) Indictment F+= bill of indictment:= Tk W= true billo|gfale dh=g), o]= tjufjalo] 1 H
F&o)7} Aaolgtar AZie= Jujolth. David W. Neubauer/Henry F. Fradella, p. 245.

314) David W. Neubauer/Henry F. Fradella, p. 247; Rpger A. Fairfax, Jr., "Does grand Jury
Discretion Have a Legitimate (and Useful) Role to Play in Criminal Justice?", Grand Jury
2.0: Modern Perspectives on the Grand Jury, Carolina Academic Press, 2011, p. 73; Sara
Sun Beale/William C. Bryson/James E. Felman/Michael J. Elston, § 6:3.
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ol o5 AT 4= et oleilHe 2 el diEide]l 8% F1lol
U =4 9 AR AR AR ERAdo] Sl o, dEldos oA
o] EAEUEAIY oF & ARt olalAel FEt ok AUkl I
Hu Folagiol} SANETA) HS HA Bl 24T & glrka

315) A% T3t AR ARG S 2] (Federal Rules of Criminal Procedure) A|1720l

Alo] Qlov, 4gkge] Tt 4750] B4 W 4] 44 - 24k Y AN o] AT

25t Aol oiet WAmE] Sof ol T 9k

316) L=o] AthsHAS tiufjlolA] thE(public)S thiEsle] “ukle] Z7|(every man's evidence)
2 g8 PPt ook Agst v Qlom(Branzburg v. Hayes, 408 U.S. 665, 688(1972)),

A ce ol Ajgiol PR SIS E ARG WS A US ot A%
4o HERE} 2= 9T}

317) Sara Sun Beale/William C. Bryson/James E. Felman/Michael J. Elston, § 6:3.

318) wj=r HEEL oultul A A (Federal Grand Jury Practice Manual)o] T2 AJGsE o] 4+=
oufal Ak "RRO] MR Ao] ol ti(United States v. R. Enterprises, Inc., 498 U.S.
292(1991); United States v. Sahley, 526 F.2d 913 (5th Cir. 1976).

319) FRCrimP. § 17(c), ula A A (Federal Grand Jury Practice Manual) Chapter 3,
Part F. Motion to Quash.
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a7 SRS AleT WA old Al FasAY A Fae
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L R AAPES R ofFolw Askgel vhgo] olfEl e A9 Fu
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712 Sdolu AR AlgE R

320) Susan W. Brenner/Lori E. Shaw, §§ 10:23, 11:33.

321) David W. Neubauer/Henry F. Fradella, p. 247. Z7AE W =019 7|4} A= T34
= AEL cmls ouideldd] FAARSE HAEREr, ARHAPAdE=EY ARY, APHASY,
2005, 3999 oa} 2z

322) Susan W. Brenner/Lori E. Shaw, §§ 10:17, 11:27. ¥Hlolu} tjulA] = Tof] Heaeul= Aa}
o aghEl Felo] HIR olfrglo]l WY ol W FAoU SA AES AR AL W
A 3T S0l WS olFY wpA] AR Ao A IS AL WY 5 Sk FES
S SO SAAES 813 M X diuilde] 7] e AR 3717} Mg 7
ZF 59 faEsie, ot Ffow 1 ol 187ES st = itk 28 US.CA. §
1826, FR.CtimP. § 17(g).

323) Susan W. Brenner/Lori E. Shaw, §§ 10:18, 11:28. Z¥st o} Heg, 2], x4 5 HA
o] Hglol| ¥Rl HEYQle] thslo] WA Hgo AFS T 4
401(3), FR.Crim.P. §17(g).

324) Susan W. Brenner/Lori E. Shaw, §§ 10:19, 11:29. FHAR= dubdog 2018 AHs|Hhk=
220 o) HUsto] FARIAel A WIARES AIRISHARE ole] tiet Ae Wele A
Aol MY IS Faslzlol $hAl, SRlolA Atk s AT 5 Sl
A5 EfsiA A8 Wtk 583 skl iRt ARz niapdo] R Hell FAAA =
A} FAE ol BARE AL ohw, Ao 4zl ti2y) thie] oz YAl
o] Wt Qe el o] AAR) AL W ek U ATS AR
ol thell WAPHT} FAAAE Ao IR AL ARAele] 2] ShbEckn vkt
SH}(United States v. Halper, 490 U.S. 435, 442-449, 109 S.Ct. 1892, 1898-1902, 104
L.Ed.2d 487 (1989); United States v. Lippitt, 180 F.3d 873, 876-879 (7th Cir.1999).
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Q] A9 AFL AN 5 Qs FHE WA RIS AR 7145
oF 8k, 7|e} F1/9] Afelw 7 elo] WIE BISHA ohss & Tl
Ao} oo, A ool thehiE AA ofidick e el

el
Folls s A ol B, Bolel, WY AL e wx} Fo

—_

325) David W. Neubauer/Henry F. Fradella, pp. 246-247; Susan W. Brenner/Lori E. Shaw,
§ 12:2. 3 01 T Q= A AHE 714 = e P (transactional Immunity)
HOE g Solu 2 5948 B8 " $AE diE SUs AR & FARRN
2 AR o ghe A8 H(use immunity) S HSke o] LHkAoltk

326) Susan W. Brenner/Lori E. Shaw, § 12:5; 18 U.S.C.A. § 6003.

327) ot AA] egelde Ml W 5210 o) iRt Aol EAlEE B9t £ AL
Hzle] Sae} 2 A9l Tl ol RS Hofsls Aol FAIEAT ol Bk
A5 Sl B =gto] Qlck AJAE] “Grand Jury @ ImmunityS o83t AL bl
HIEz2 Zaiglef EHOF’% ad ZAske BRp, sidasgAdT e Alg (D),
¢, 1995, 204,

328) Sara Sun Beale/William C. Bryson/James E. Felman/Michael J. Elston, § 8:2

329) e} Aleizigols WY W WEsle] Holrh ABET, ALY TR FEARl e Fo
23 Al BHo] 7)o AdfEal Qtk= vjHo] A7)tk Susan W. Brenner, "Is the
Grand Jury Worth Keeping?", 81 Judicature 190, the American Judicature Society, 1998,

3
> 1 l‘N

]_

UEE

N
3
e ox

pp. 197-198; Adriaan Lanni, "Implementing the Neighborhood Grand Jury", Grand Jury
2.0: Modern Perspectives on the Grand Jury, Carolina Academic Press, 2011, pp. 178-179;
Ric Simmons, "The True Goals of the Modern Grand Jury", Grand Jury 2.0: Modern
Perspectives on the Grand Jury, Carolina Academic Press, 2011, pp. 224 ff.
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mRow Aud & otk

NHARRF FLZ(adversarial system)”} oPd URA] GL2(ex parte)Ql tijuf4] 2]
AR A= anfae] AejdAtels 2] SUAET SAZANIA T ojxpH
Q19| ZrojHolu; Wit o] EAEA] gbethas TR tiuljdel AEollA
= YR HEE AAshs Aol ofyel 7ol 8E= IS o9
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330) Az E= dobdols 7R s =0k TS clellor AE 4 Qick FRCrimP.
§ 6(d)(2).

331) Charles Doyle, p. 12-13; FR.Crim.P. § 6(d), § 6(e)(2).

332) Sara Sun Beale/William C. Bryson/James E. Felman/Michael J. Elston, § 5:1.

333) Susan W. Brenner/Lori E. Shaw, § 17:3, FR.Crim.P. § 6(e)3)(E), § 6(e)(7). ¥bH, 9.11
H o]% ARE d#e] WFE(The USA Patriot Act, The Intelligence Reform and
Terroeism Prevention Act)x} o1} thufjale] ujdA] Qsl(HYle] B glo] tiujal AE2S 7Y
32 5185t Aol HUdfA= Sara Sun Beale/James E. Felman, "Enlisting and Deploying
Federal Grand Juries in the War on Terrorism", Grand Jury 2.0: Modern Perspectives on
the Grand Jury, Carolina Academic Press, 2011 Z=

334) AT HYL oAl Axjof Qlojal= Hslel x2e whe Aol Wt gl Aexrt A
LEx] oF=rtar FAJSE v Q) United States v. Mandujano, 425 U.S. 564, 581(1976).
Sara Sun Beale/William C. Bryson/James E. Felman/Michael J. Elston, § 6:26; Susan W.
Brenner(1998), pp. 193-194.

335) Costello v. United States, 350 U.S. 359(1956) oA Hpge 9ax] HEZAo| A
SARE Wl el 71ae g AlSzo] $MEECKE Frank Costello®] 582 uli{ahaA

AEEAQ E)1552S 24513k Susan W. Brenner/Lori E. Shaw, § 7:11.
District of ColumbiaZ: HEEZF T2] F-50] a5l gt 745 2 He U QPshr glovy
Alaska, Hawaii, Idaho, Minnesota, Nevada, New York 5 67l = AEZ 9 22124 ZA9] AlL-
2 ARBIAY PgeIA] ¢ lt): Sara Sun Beale/William C. Bryson/James E. Felman/Michael J.
Elston, § 4:21. R vl HEAFARKIAUS. Attorney Manual)oli= Heg710] A2 56
SPHAE 1 AME-S AABIES 3= 18 Tl QItk USS. Attorney Manual § 9-11. 232.
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Hol 5l 83 AH 7|4t A=, dUtEide A 71a 2Rl
Hide 127 oo e BRE FTE0 dijde] Yashrlel At ¥
P37 el wese] 7|Aagel Ae s EHHE, sidddEr @At 2
AR 718 A § W] SRR dEido] 7AE Sl Aeel=

o
7o) 4 BoIE Qgal
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7] oAFeAY 7148t7]e] AR vk ghstol
714:85mo wue bil) AL 3 HH ) wige o) E(foreperson)E ©] 2

gol 71AE A Hdol A&t 30

Rl

336) F.R.Crim.P. § 6(f).

337) Susan W. Brenner/Lori E. Shaw, § 5:4; Harry 1. Subin, pp. 62-63. 7]A0{55 A= =
o] Al Afst L7 (probable cause)®] QGLE Elo] 9l Hl of= SAWAA QFEl=
Fe) Aol AAT Aol G Aolek 2 sldoint A JHL BefElel A3 Waph
A doffar Aol gl Ale] MRS sirhs R 7RsAdol EAlsk=A] offs
AR, oz EARe] 7o) B TelA ohinrke et S0l Te] He
2] oA doldlis FHETH: oft Zlolch

338) e, 9] 2 1600 BA) ml=2 FARKAS] oF 90%7t 5380] ohd -RZed(Plea Bargain)
< Sl A=A giek #argle] FHIHM(guilty plea)yS sh, el 71aE Elshe
297} HoldomA tAle] QA7E Fotgis vl cubilo] 7148 5215k of%o] ofgoldl
skl oAl ool Aok Stk o] AjElh Roger A, Fairfax, Jr,
"Remaking the Grand Jury", Grand Jury 2.0: Modern Perspectives on the Grand Jury,
Carolina Academic Press, 2011, pp. 324, 333-334.

339) thujilo] 715 SISk ftlele ofF FURl il Ee= thE il F3l tAl 71
T8k Z0] 7Fs3ick Charles Doyle, p. 21. o[} o] HalelA|l A7|4a7zke s83h= A
& o) 25 Agae uEsomy 1 PR RSN Aoleks vl Yt Rie
Simmons, pp. 224-225, 228.

340) Susan W. Brenner/Lori E. Shaw, § 15:8; FR.Crim.P. § 6(f). thujilo] E7|4~24S k= 7
S A AR 10% HEE Ast glovk ARgoR Fibt kel T glgelE
Bl o] B714ARE sl A9 Fohwy] ofdlm AN B7140 458 AT

k= 7397t tiFRolet HAIE, “ul=e] ]aHid AR, st 24

Hiedasel 2008, 108 olak

O
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S PEERE

uj= dieale] S Aujalel aujate] vig Sa) muldow ol
= olrk, A1 oiAle A ARk ol AakgolAe] Al el
3 Aol 7T =, BARTIo] PAKF)Hol 3 AEAo]n] %7HXH%
%
Zj

)

ARow sh Ao] W el Ak AR Lol AHolm Uy
A 4 A Aol sk A0S s 2, Gl 12919
HAROE THHE AYAHAS fHBAS Sl AUANe] Eho] &
TS Tl otk B Sel 1691004 23919) HiAIRlO R A
SaiA 1291 ool Aol Basieh, B, Aejile] 473

o
=
s ‘1L8}t— Aol Wl S F)aelRE AR A SAE 4
O

il 3
7F e /\Hﬂ“ﬂr g2 diEidS 2 7] Sl ofF ARdle §EE
Sk, W, Zwel ol sl AdjHe gelE ool ofx7t g

(beyond the reasonable doubt) &A¢] 7|5}o] §XHBAE & 4= AT, A
2 o|Hr} e =2Q] AFSE o]f{probable cause)of 7]slo] 7|40 R E AH

% gicksi

4

ot

4. A 48

U2 G| ARREe S AR sl A Alzel 37 MEZPE

341) e ot Rlslo] m|AREe F4 69 ofold 3 Zlom Hal giri(Ballew v.
Gerogia, 435 U.S. 223 (1978)). David W. Neubauer, p. 340; Rolando V. Del Carmen,
Criminal Procedure: Law and Practice, Wadsworrth, 2010, p. 383. <% SAREAS] QlojA]
© AYLA9 wdo] =L 7t FER AAYESE ] I 4= Qlok @A Louisiana,
Montana, Oregon, Oklahoma®} Texas 571 5 A3t 457 F7F FARFA] oA A9
7o) BAL 2T Yor, 207 ZE T} Aol oixl Aelle] TAL a7 A
QI David W. Neubauer, p. 342; Rolando V. Del Carmen, pp. 383-384.

342) Rolando V. Del Carmen, p. 52.
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THEH Ao M2l ZTIEojotef 2Het AT
438 HYSE G4 A ARS BYSTE o) dldte] shoiRE

ARt THdo] the FHEE B E AL FREdON Gt A
93 AL THITE A BAT 4 gtk AvoR o) Aol At
o axoel olste] A WA ool el WA Exegl
advise) P FA3F 7)5S Saatck s Ak tilale] EAste] HAIIS
A Aol Aok HolEe] iR Ao THRAS Husly, $AS AEY
ek of e} o] st oA ek s S AAE Bagh Ao g
sfol FAadgolt FANSYHAL Wstel S0l FAGRE
wste] ZABHES AusE, A4 FARA T Asistel e A=
S| gekae il FAXAE B F 7l4oRE Bushs Tl
AR MRS 9B BAIS Austn AZE FARNE FEu: 7éiﬂr
o Tt AL ABCEID eF FARALY A MGl
A ek skl A4 el dhetel /1455 Al —_—
shrl ZAk} thulalo] v)doiRio] pstel o7ke Selar A9, ol=AF Thuj
o AN BAHoR AW 4 ok, HEH st Bl

sofgo] 9l7] uhel Thuio] ole] A A7 ol

i

il

343) filS, oke] 2, 939FL

344) Susan W. Brenner(1995), pp. 94-95.

345) Susan W. Brenner/Lori E. Shaw, § 6:2; Harry 1. Subin, p. 189.

346) Susan W. Brenner/Lori E. Shaw, § 7:1; u|=is; A2AFA2A](U.S. Attorney Manual) §
9-11 oJs} Z=x

347) Susan W. Brenner/Lori E. Shaw, § 15:6

348) Susan W. Brenner/Lori E. Shaw, § 22:2; u]='H3AFES](American Bar Association), &AM}
Hol| Tt 7|& -4&F 7} (Standards on Criminal Justice —The Prosecution Function Standard)
§ 3-3. 6(b).

349) Susan W. Brenner/Lori E. Shaw, §2:7(3%1 2|2 United States v. Cox, 342 F.2d 167(5th
Cir. 1965) %), 93t A2 Rocky Flaz SWtpijie] #Ao=2 S 2= gtk 19899
ColoradoF DenverA] 1w2]ol| 4Agt Rockwell International Al(it) AF} Rocky Flatz ¥A}2]
o] FA Hel $A1E Sl8) Scilo] AEIE: 3ulolo] AR 4%} o) by
AR Rockwell 9] HUSS viAlet A SARES Fl4s]R ARS YR, pgse of
Z27%gel Hifslo] RockwellAlo] tfgh 715 ARSIGEE  AWHAR= RockwellAs 7]4
(information)3}217, Rockwell ARz SHFAHS 717 18.59] Helol sl Hag Hapol
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AXA ot Halsh T8 arjlel digh Fdoly S AAt

olo]l thell thufle =A 22 RockwellAlo] 2] 59} ml= o YAF(DOE) 9] -7+ 3%8&
7|a5tiek o] o5 fagt 7lam WolgolR] Ak il AEC] AR Ao Wt B
e B2 HuAE 4% 1 FEiz AlSSIcE AR A=AQ B B3 HalA9)
Uigo] Ee] wAaEglon], 99 tuiYss AEAE Hidske QIERE sI= ok o
HPHRES il Wis7ll ¥2lE oMt Eol= FBIY AR A HRaK(vl= HAPS FBLY
FAgel o aTiaeR ZIEHIE, ol 29 tiewelAl d8HEA Rocky
Flatz AL 21915 AR 4= Q=S SEHAE ks 24 8481 S19itk Rocky Flatz
T ool 24 ol A9 201 \A HEe] o1 glow, A AFA e
o] 7laEsll e FAle o8] sfAwAl 3R A "ol Ick Renne B. Lettow, pp.
1349-50.

350) Alabama, California, Georgia, Illinois, New York, Ohio, Texas = 7ARR] 521 Qo] 714
g 4 Q= 33l QJrk Sara Sun Beale/William C. Bryson/James E. Felman/Michael J.
Elston, § 4:16; Yale Kamisar/Wayne R. Lafave/Jerold H. Israel, Modem Criminal
Procedure: Cases, Comments and Questions, West Group, 1991, p. 845.

351) AAl A A F arliEe] BAE v Aee FE] AKS 20% Aol Eash UmA]
g AASS UEAE $7 A4S AEToRs o] Hx) AR Peter
Arnella, "Reforming the Federal Grand Jury and the State Preliminary Hearing to Prevent
Conviction Without Adjudication", 78 Michigan L. Rev. 4, Michigan Law Review, 1980,
p. 535; United States v DeRosa, 670 F. 2d 889. 887(9th Cir. 1982), cert. denied, 459
U.S. 993, 1982.

352) vl=e] HEAE (1D), 16-17% W= FEA= (1), 413,
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ol AER 2ofoki AW, B FuERFe} AAMolFE iAol ol 7]
AASE AAFT Yee & Tk AW, (E 31 S B Hok 7R
ol oy A ol§ WIS A, dujiel] ofFt 7]4E BREoR ol
Sl 2B FME ofil WHES o sReAo] Aolrh ks AE & 4
Qleh, AR, AbgoS e, HUIAFE g el et 53 9
of ke el dheiAE Z e olgak gk B e, E2ejcE, 2ol
Aoz, oyl ael, REolllERE Afgol A3t FHol etk 7]

= A A& oS

353) Connecticut 52} Pennsylvania = 457|840 2A9] tjujile: HxsI o2z 1983 |}
19749), AP |(investigative body) 22419 Tl -GAJ=laL Utk Susan W. Brenner(1995),
pp. 102 fF.
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*In Florida, a grand jury indictment is required for capital

felonies but is optionai for other felonies. In Rhode Island, a
grand jury is required only in capital and life imprisonment cases.

Hawvaii

0IZ0 7Y HHARE 2% ojssse)

—_ o

# Grand jury indictment required

Grand jury indictment optional

S 7t 3 oAl 2f3t 714 0| BERsS)

B Grand jury indictment abolished

Chalof ﬂo?g fﬁ Zamoz | cheol ﬁl;::i SEEEEL || e o o ]
(BE ¥z]) Arizona Connecticut
New Jersey Arkansas Pennsylvania
South Carolina California
Tennessee Colorado
Georgia
(BE 3% Hawaii
Alabama ldaho
Alaska llinois
Delaware Indiana
Distirict of Columbia lowa
Maine Kansas

354) Larry K. Gaines/Roger LeRoy Miller, Criminal Justice in Action: The Core, Wadsworth

Publishing, 2011, p. 219.
355) David W. Neubauer/ Henry F. Fradella, p. 246.
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Massachusetts Kentucky
Mississippi Maryland
Missouri Michigan
New Hampshire Montana
New York Nebraska
North Carolina Nevada
Ohio New Mexico
Texas North Dakota
Virginia Oklahoma
West Virginia Oregon
South Dakota
Aol A B3 Utah
Florida Vermont
Louisiana Washington
Minnesota Wisconsin
Rhode Island Wyoming

o202 (X 3-2)+=
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© T2 dyeluF63D,

ZF 9 7)Ao Sgat 7
AR i T 1691 o] 2390 ofste] HidEER A
e A el el wisstt F5o] gk 1091 ofste] widdo s 4
opo] 2.0}x(7QD), 73D, ARPATEELER
F6~10%D), HAYoG~78) 55 5 & Utk 71294 AF
ot 52 Aga U}ZW}X]?L 12919]
U, deliries ke
of 2ol ofsf 7las A ?_PE}

E2duE, e2etenr, et

=
Askal Qlal, FERES e v
v le] Q7)o
Ao At v R 2 1870

= AR Aot

255} BRIsto]
Yo xRS AR 90
3/4014F
dstoll 2o,
W7l 6

A Qo] 15T AOR FAFT YT, wATFIERE
2 sk Qb vk 7 2 o] 9
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1090]eh Zgi9)
QIe 350 shE, duf Al

N

356) Sara Sun Beale/William C. Bryson/James E. Felman/Michael J. Elston, § 4:12. BZ%HA; tff
He] 7l e 48E We) Bt Bk o wiEsied], ol BEWIY 9
2 2= Fe 9, ARHEE o] YRS WASH F= Itk Alabama, Maine, Maryland,
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2 8 J|AMNO| FAm 715357

ol J|Ao|A =
WU | e | hme | HESleb] | 1Az ol @
ol oF gjote -
oL = = L=}
Alabama 18 13 12 ol 52t oplol INES Eﬁfi‘i us
7I2EI= 37HEB%8) ==
ke .
_ OREXIA ARA
Alaska 12~18 12 Dtk (Fefet ol §lol i AL 7+o|}
o5 271 el
County 7|AHHA
Arizona 12~16 9 9 120%/ ST FIf A
F 7|AuHA e7hg
- wEA AR
ENERIE g
Arkansas 16 12 12 & 14 IR A
N 23/19 14/12 14/12 L= HER, 33 718
5 i
California /11359) /8 /8 14 21t
Colorado 23 12 12 1271, _
/12360) /9 /9 67E oY Jls
Connecticut 1~~3361) - - CHY -
New Castle
Delaware 15 9 9 County: 3748/ _
/10362) /7 /7 Knet, Sussex
County: 14
District of 1874, _
Columbia 16723 16 12 671 S Jls
) 1271, HR[Ql ™,
Florida 15~21 12 12 o it Tks M1 St AA}
) 7| AHAS AEISH WEA XY 5
Georgia 16~ ) e 2| s el B | AeY 3R 7
3/4
Hawaii 16 8 (82! Olafel 14 -
£M)

Nebraska, New York, Rhode Island, Tennessee @ Texas F= H-EHO| ¢zlof uj211 Q=
Hl, o) Pl IS AR Y 3o w27k

357) David B. Rottman/Shauna M. Strickland, State Court Organization 2004, Department of
Justice, Bureau of Justice Statistics, 2006, pp. 215-217. & =25 7|%& 3=, 2011 10¢¥
2090 B 7 WA SRl T udeisch
=t APEEAIA Eo]A]. http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=1204 (2011

109 209 254
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HUBS | e | mms | HESlE] | 1Az ol #
ldaho 16 12 12 (=] -
lllinois 16 12 12 A& 1871 WA ARE
(<] 2| gl
Indi 6 5 5 28 7. ﬂ;bi?l;;%’ A
ndiana UAIR| SRt Ths IMBONS o
XNE
jowa 7 5 5 AufgiEAR] ot | Al
It TEAA AR,
° 2 SHAY AL
3,
Kansas 15 12 12 o ot 7fs
20, SR, MAHeH
entuoky " ° ° | smommeooy | ama
4~8718
g WEA 3 TTOAM
Louisiana 12 9 9 Cameron Parish A|~7_‘?o &
County: 14 =
Maine 13~23 13 12 1 -
7| AHAS ARISH
Maryland 23 13 12 HE 37|19 7o X TEA AR
=Y
Massachusetts 23 12 12 S7HE, -
lassachusel 0‘;!75;7%
- 671,
Michigan 13~17 13 9 1E7IR] 45 7hs
_ _ mEA AR,
Minnesota 16~23 16 12 S| TR A
S K|S mEA
-9—J Y e
Mississippi 20 15 12 671 O ARt
67l o s
b ZaS AR
Missouri364) 12 12 9 o2 Z2= Y sl oo EE'M
60Y %% Jks oTE =TT
wEA county
Montana 11 11 8 CIok AR U 7|2
AR, SRR A
Nebraska 16 12 12 CRRF county WA ARE
WTA Zo|E
L;I w OO el
Nevada 17 12 12 18 AR ZO9l A
New Hampshire 23 12 12 A& 30 -
New Jersey 23 12 12 A& 2053 A2 2AL
New Mexico 12 12 8 34 WA AR
New York 16~23 16 12 X it gl SR PP AL
) neA XE 2y Y
~ 14365)
North Carolina 12~18 12 12 18 Y| AR
TEA AR
North Dakota 8~11 8 6 10 i

TR A
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oA J|A0|Z _
s | e | e ol o) | 71az ofele)
Ohio 15 9 12 W, WEA ARE
THY ot IS =
1871, SR R ¢
Oklahoma 12 12 9 ol o Tis TEA 291 A4
wEA Y AEY
Oregon 7 5 5 County22 CI2 e
=
) 1871,
Pennsylvania 23 15 o7 oA Tis
Rhode Island 13~23 13~23 12 ZIE 1871
South Carolina 18 12 12 [z 2 S5 2 A
- EA AR
South Dakota 6~10 6 6 & 1871 Too 01.:.}%
328 T A
HiAIR CHE: 24 / wEA, XSy
1 9| HiMeEER A, B2 ER
Tennessee 13 12 12 sl T o2 5P| 241
=2 AP county AHE ZAb
Texas 12 9 9 Ci¥ -
NE] 1874
Utah 9~15 9 o L -
3/4 (U ERE S
Vermont 18~23 18 12 671 -
Virgir - 4 14,
irginia 5 5 o7 1Rt Tk
. Skl 60, ST BYE
Washington 12 12 3/4 602 oAbl Pyt
West Virginia 16 15 12 K, -
° o Jts
31Y oL E=
Wisconsin366) 17 14 12 il =0 ZRst -
7|zt =t
i 12 9 9 12 MEA AR
yoming ol o sts -

358) Alabama THfS HHo] RO sPIER] o= 3 QI Sub ool 7REEleE 371,
ol 59tk muke] 7RLEloA= 6701 7F 53kl Code of Alabama Title 12. Section
12-16-190.

359) California: 7} 4009kS ZSK= countyollile 7]aHi 7} 23Qlofm, 7]4 ofAgE40}
714 APEEE 142lolch Q1 29 wREY] countyolil= 71l FEIF 1110, 7]4
ofgAEs W )% SRR 89lolck Z]Ek TR countyol A 7]4u] 7} 1910]u],
714 oARES U 7|4 AIESE 12900|c) California Penal Code section 888.

360) Colorado: 3t olf2 AMIHAR} Hofet 7o) 7wt 230108 S/dwm, UHh2el 7
Qo= 122107 A= Colorado Revised Statutes § 13-72-102.

361) diujdl 7|48 #HXEE Connecticuts= Tl AlWE o4l BAEE FMdHc): Connecticut
General Statutes § 54-47(b)(3).
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2001 5E 201097F4] 10 ZF ARFAH oA

k. 20014 992830l a4 o] HE] Zl7t 201090 9,2328]2 A

T ChAolM e SEF Yt 2et A7

2) Y HEid e IR

(£ 3-3)2 AHUolA Q=L Q= tiuide] A ekl Eolth
= F 7622719 tiuj4lo] &
FE =], 2001 84470] o] =W thufi4le] 2010 l= 70570 = HHE Faxst

=

7] wigol deAle] 47t Erkn sheeke A 4w dolst wjade] 4
U £aA7ke Hia] $AE ok A 1087 ABa 9667519 Ael7h
MRE YL, 193,01589] Hjallo] Aol Folshalon, ezt 47,715412k0] 4]
eo] 2awjolct Ea g Folwd wHYe] b dn 19,9780l
AT 208 A7 AW 494417k e,

p

oz

Rlbiied Ol eaigen)

dH o) 54
ot 2HE | A ARl | Alsio] ZoRH | MRlj AeE | Mg e | oS
TE D soamia | m | sueEs | s | smeEs | GO0
2001 844 9,928 197,598 50,447 19.9 5.1
2002 859 9,967 198,902 50,505 20.0 51
2003 826 10,216 204,152 51,955 20.0 5.1
2004 759 10,256 204,313 51,698 19.9 5.0
2005 750 9,811 195,351 48121 19.9 49
2006 738 9,425 188,173 45,675 20.0 48

362) Delaware: New Castle CountyolA= 15108 7]4HAlo] LR, 7]4 AZELE 99lolch
Knet®} Sussex CountyollAl= 102102 7|AHAo] LR, 7|4 &4 72lo]tk Delaware
Code Title 10 § 4505.

363) A 9o ARt eRe FE, Y S5 A AW, AL 28 55 &
% olek

364) Missouri: 7|AHAE &3] Sk Yle] oJsf AF]Ech

365) TP} Ui B 1 3§l Y] Ak WSt 67z 2 Thssich

369 Wisconsin 7|23 Wit Wi, ol 09 5k 7lshidl S igrent e

ok

367) Statistical Tables For The Federal Judiciary, UNITED STATES COURTS, 2001-2010
http://www.uscourts.gov/Statistics/Statistical TablesForTheFederalJudiciary.aspx (2011 10€
209 ZEH
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2007 713 9,247 184,317 44,831 19.9 4.8
2008 720 9,334 186,214 44,490 20.0 4.8
2009 708 9,249 186,448 45,011 202 49
2010 705 9,232 184,678 44,414 20.0 4.8

.t el gk g7t

oS FARH SR 7o) g4l 822N IS Boshal Aol A
o HdeT = Qe UFFolY BRR Frpisitt Ty diEjde] distol=
L5 thadt 22 vmo] AZIEAL vk AA, dibide =483 ARl
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A Study on the Citizen Participation
in the Preceding Stage of a Criminal Trial

YUN JEE YOUNG

During the last century, the main priority of judicial reform was defending
judicial independence from politics and now is aiming for judicial
democratization reflecting the global trend. People was recognized as object to
be governed under authoritarian regime, however, rising participatory democracy,
they claim and execute their rights in various area and judicial sector as well.
To change cliquish and authoritative justice to transparent and democratic one,
public participation in judicial processes should be requested. In accordance with
the principle of popular sovereignty under Article 1 section 2, Constitutional
law, jurisdiction comes from people and an institutional strategy should be
provided to people as the sovereign to participate in judicial processes. Though
citizen participation in criminal jury trial is being enforced, for the
democratization of the criminal justice and regaining public trust, participation in
judicial processes also secured from the preceding stage of a criminal trial.

The latest scandals within the prosecution agency raised public awareness of
controlling the prosecutor’s exclusive power. In July, 2010, the prosecution

announced to set up ‘Civil Committee on Prosecution’ and adopt ‘American-style
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Grand Jury’ as part of reform plans. Following this reform plans, Civil
Committee on Prosecution established in district public prosecutor's office and
branch office now is facing its criticism as follows: 1. Cases only requested by
prosecutor, 2. the committee is established under the district public prosecutor's
office and branch office so it may harm its independence. 3. The committee
selection procedure which is only made by chief prosecutor. 4. And its decision
doesn't have binding force.

The prosecution clearly announced Civil Committee on Prosecution is
temporary operated as a transition organization and American-style Grand Jury
system would be adopted in future and to enforce this system, it should be
transformed adequate for domestic circumstance in Korea. Therefore, detailed
reform plans should be discussed on Civil Committee on Prosecution as it was
introduced and similar to American grand jury system. To efficiently and
democratically operate discretionary power of the prosecution, priori control should
be subjected along with posteriori control which is currently being enforced.

First of all, functions of the Civil Committee on Prosecution Should be set in
terms of concrete reform measures. For the priori control, violent crimes,
corruption cases of high-ranking officials and financial economic crime, health
and safety environmental crime and crimes related people in legal profession
should be included to the matter determining whether or not to indict in the
committee. Basically, Federal Grand Jury in U.S. may be required in felony
cases and the use of grand juries is optional for state courts due to increasing
of judicial costs and delaying in prosecution. From this point of view, allowing
the committee's deliberation on limited cases under the existing law can be
positively evaluated. Also to secure its effectiveness, the committee should
examine cases which are requested by the prosecutor and the accuser,
complainant as well. But the adequacy regarding the indictment should be
requested only by the prosecutor according to the principle of national

prosecution. A politically-sensitive case resulting in an acquittal brings on a
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public criticism against the prosecutor who executed the right of prosecution, so
examining the adequacy of the case whether or not to indict by the committee
can be expected to be used by prosecutor more positively.

And the solution to secure its independence should be sought. The committee
must maintain independence from any other agency and only issues such as
budget should be administered by an agency which the committee belongs to.
The prosecution playing a leading role in introducing this committee should
reform it with responsibility and solutions for securing its independence should
discussed focusing on excluding influence of prosecutors on the committee
member selection procedure and the process of the deliberation. This system
was imposed for applying a common sense and vivid legal sensibility to the
stages of the investigation and prosecution. Therefore, the method for selecting
member of the Civil Committee on Prosecution should be changed to a lottery
system for securing transparency and accountability. Like we can guess from
“rubber stamp for prosecutors” or ‘“ham sandwich indictment”, excluding
influence of prosecutor is the critical factor which can tell grand jury system is
failed or not. So for helping the committee member who has not knowledge of
law, attorney to take charge of assisting the Civil Committee on Prosecution
should be introduced and the committee member should be assisted to
apprehend the fact relevance and legal issues.

And solutions for securing its effectiveness, legal binding for decisions made
by the committee, attendance duty of the witness and giving approval designated
attorney could be suggested. First, since decisions of the committee have no
legal binding, it couldn't perform its duties as a controlling measure against
exercise of prosecutorial power. In United States, the federal grand jury
indictment is necessary to charge someone with a crime considered to be a
felony and in Japan, by Prosecutorial Review Commission Act amended in
2004, the decision of Prosecutorial Review Commission has binding force.

Considering the purpose of Civil Committee system which is preventing
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prosecutor from abusing its power by citizen, decisions made by the committee
have binding force would be reasonable. Second, the grand jury subpoena
authority is a key factor for securing effectiveness of grand jury. Given an
example, in the case involving in U.S. former president Bill Clinton, the then
President Bill Clinton should have testified before Federal Grand Jury by the
subpoena. Under the current criminal procedure law in Korea, an investigation
against a witness should be conducted voluntarily. The committee could compel
a witness to attend by reason of prompt and equitable procedure for the case.
This condition can be stipulated in the civil committee on prosecution law as
Japan did but considering coherence of criminal justice system, it should be
discussed with amending criminal procedure law. Third, although the committee
decides to prosecute a case against prosecutor's disposition, without prosecution's
will to get the truth, the case hardly dealt with properly. So a designated
attorney by a court should prosecute and support the case and it also can secure
the effectiveness of the committee.

Furthermore, to ensure public participation in the preceding stage of a
criminal trial, an opportunity should be given to the general public and also an
institutional strategy for the disabled and social minorities' participation should
be provided. Also realizing that the public participation is core factor of Civil
Committee on Prosecution system, public participation should be encouraged and
induced with customized promotional strategies. Like Alexis de Tocqueville
saying, “as a gratuitous public school, the most efficacious means of teaching
the people to rule well” is jury trial system, Civil Committee on Prosecution in
Korea should be the school of experience which is able to teach democratic

values to the people.
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