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Harvard Law Review Association, Developments in the Law - Privileged Communications,
98 Harv. L. Rev. 1456, 1985.

94) Geoffrey C. Hazard, Jr., An Historical Perspective on the Attorney-Client Privilege, 66
Calif. L. Rev, 1978, 1061~1088%.

95) Burke T. Ward and others, "Electronic Discovery: Rules for a Digital Age", 18 B. U. J. Sci.
& Tec. L. 150, 183, 2012 &%, "H2 0w =<l 71| Hishfigo] tist SAAFH, “Het
=% 31 (2, 2018, 293-295%.

96) William T. Barker, the Attorney-Client Privilege, Common-Interest Arrangements, and
Networks of Parties with Preexisting Obligations, 53 Tort Trial & Ins. Prac. L.J 15, 2017,
8~9H.
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97) Jack H. Friedenthal, Discovery and Use of an Adverse Party's Expert Information, 14 Stan.
L. Rev, 1962, 456~458H,

98) William T. Barker, /d at 10.

99) William T. Barker, /d, at 12.

100) Anne E. Conroy, Reevaluating Attorney-Client Privilege in the Age of Hackers, 82 Brook.
L. Rev. 1821, 2017.

101) RESTATEMENT LGL §73; Upjohn Co. v. United States, 449 U.S. 383, 393-395 (1981).
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102) William T. Barker, the Attorney-Client Privilege, Common-Interest Arrangements, and
Networks of Parties with Preexisting Obligations, /d, at 13. $FH Es|AEHZ|AHpatent
agents)?IAIE HIARR} Q=IQ] 719] FAARS] EdE Slisto] 1T A7l ot =
gho] F 37 Ql&=d|, o|of tioto]w 3 W7 WAL Ut} {Megan M. La Belle, Privilege
for Patent Agents, 23 B.U. J. Sci. & Tech. L, 2017, 350~376%.}.

103) Hickman v. Taylor, 329 U.S. 495 (1947); Jack H. Friedenthal, Discovery and Use of an
Adverse Party's Expert Information, 14 Stan. L. Rev, 1962, 469~4749.

104) Jeffrey Schacknow, Applying the Common Interest Doctrine to the Third-Party Litigation
Funding, 66 Emory L.J. 1469, 2017.

105) Jeffrey Schacknow, /d, at 1476; 253, W3 AF} =2l 7+ thshf&of oist SAAR
A, "HE=F 31 (2, 2018, 298H.
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106) William T. Barker, /d, at 18-45; Jeffrey Schacknow, Applying the Common Interest
Doctrine to the Third-Party Litigation Funding, /d, at 1468.

107) William T. Barker, /d, at 25~29%; 53, "H2 1%} g2l 719 thshfjgof thet SAA
g, H8=%F 31 (2, 2018, 298-299.

108) Jack H. Friedenthal, Discovery and Use of an Adverse Party's Expert Information, /d. at
460~4699; &5, 31 9= 719] Hisffigo] st SAARH, "HE=F 31 (),
2018, 2999,

109) ©]& the crime-fraud exception®|2tal St
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AlmjAlEo] HHAO R o] &1l rh114) 3ME3}, o] AE(Facebook), EFIE
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110) ©]% advice of counsel exception®]2tal

111) ©]& fiduciary exception®|2}al Sttt

112) ©]& good cause exception®]gtal S},

113) ©]& common interest F+= joint defense doctrine®]2tal It} ©]A}F Robert G. Clyne &
Alexander P. Conser, Attorney-Client Privilege and the Admiralty Practitioner in the
Twenty-First Centry, 89 Tul. L. Rev, 2015, 1189~1195¥ =x; 59, #H3Ay o2l
7+9] dishfigol gt SAARE, "HsH=F 31 (2", 2018, 300%.

114) Catherine J. Lanctot, Attorney-Client Relationships in Cyberspace: The Peril and the
Promise, 49 Duke L.J, 1999, 149~152H.

115) Robert G. Clyne & Alexander P. Conser, Attorney-Client Privilege and the Admiralty
Practitioner in the Twenty-First Centry, 89 Tul. L. Rev. 1183, 2015.

116) Carol A. Needham, Splitting Bar Admission into Federal and State Components: National
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Admission for Advice on Federal Law, 45 U.Kan. L. Rev. 453, 461, 1997.

117) B4 MSASE YA AE Beisto] MaAlel] MY gLt WaAle} ojzel zie] T
FAE HAHAY HYE Alstol= W2 FA|(disclaimers to avoid attorney-client relationship
or disclaimers to limit the scope of representation)’ & HAIC|E & 2214 0|4 &-&5fal
QJtH(Catherine J. Lanctot, Id, at 185~196%).

118) Catherine J. Lanctot, /d, at 168~169%; &3, ‘H5olx} o]gol 7to] tizhf-&of thst =
AARE, “H8R=F 31 (2)", 2018, 301-303%H.

119) Catherine J. Lanctot, /d. at 170, 174~176™.

120) Catherine J. Lanctot, /d at 170, 179~184™.

121) Anne E. Conroy, /d, at 1822%; 253, ®H3l¥} oJZQ1 71o] thshf&of i3t 5AA
A, "HE=F 31 (2, 2018, 304-306.
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Campbell v. United Kingdom 2,123 F-HAPHATAS] AM & S Europe Limited
v Commission of the Furopean Communities, 1249 Akzo Nobel Chemicals Ltd and
Akeros Chemicals Ltd v. European Commission #2125 52 & 4= itk AR
Autis 9 wESolA Wl o9l 7HY] BjEE F92 fisto] HaEofof
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122) Ashley N. Ramm, It's the End of Privilege as we know it, and I don’t feel fine: The
deterioration of the Corporate Attorney-Client Privilege and Work Product Protection in
the European Union, United Kingdom, and Germany, 87 U. Cin. L. Rev, 2018, 306~307.

123) Campbell v United Kingdom, Merits and just satisfaction, App No 13590/88, A/233,
[1992] ECHR 41, (1993) 15 EHRR 137, IHRL 2935 (ECHR 1992), 25th March 1992,
European Court of Human Rights [ECHRI.

124) Judgment of the Court of 18 May 1982. AM & S Europe Limited v Commission of the
European Communities. Legal privilege. Case 155/79.

125) Judgment of the Court (Grand Chamber) of 14 September 2010. Akzo Nobel Chemicals
Ltd and Akcros Chemicals Ltd v European Commission. Appeal - Competition - Measures
of inquiry - Commission’s powers of investigation - Legal professional privilege -
Employment relationship between a lawyer and an undertaking - Exchanges of e-mails.
Case C-550/07 P.

126) 5A, Al YA ACP =S g HAIAT-319] JHeet EPdIbE SHo R, gt
HIAIAS] HEH 247 HIALY] HURA A EE3]", 2016, 191-193H; Tofeh, HIA}
HOGAE = AAERDY]), WA HLRAd =Y A EED] J=47, 2019, 2449,
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129) Ashley N. Ramm, It's the End of Privilege as we know it, and I don’t feel fine: The
deterioration of the Corporate Attorney-Client Privilege and Work Product Protection in
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130) Bundesrechtsanwaltsordnun [BRAOI; StrafprozeBordnung[StPOI], § 53(1).

131) StrafprozeBordnung[StPO], § 53(1); ZivilprozeBordnung [ZPO], § 383.

132) StrafprozeBordnung[StPOIl, § 97.

133) Ashley N. Ramm, It's the End of Privilege as we know it, and I don’t feel fine: The
deterioration of the Corporate Attorney-Client Privilege and Work Product Protection in
the European Union, United Kingdom, and Germany, 87 U. Cin. L. Rev, 2018, 307~309%.
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IN FRANCE, May 2014. 3%; gtofigt, ‘HiSAL HjdGAd = HYEED], “"HIAL v]EH
A =9 A ER23] 723", 2019, 229,
143) gtofie}, HEAL HURAE &9 FHEED], "HIAL HURAAE & A EEI] (=7,
2019, 23%9.




96 HSAtRL QJZQl 7 HIURX|HO

o]

5t o1

iy

r

jﬂ

]lo] HaARe} ofFQl Ato]9] FAI9 HIEE H3HA] ofye Ak del
A 7H o= siMste Zlo] st we o] 4uby do|tt. Eot Mo}
o=l 7o) P viEHieh 8o Hoe i Al dASHA| Hasofof qitt
£ Zlo] LA HYUO] el MSAF Bt FA19 Aol tigt Afgtar AAolA]
oh23t o] whekeh v Qlok. A A = (Autorité de la concurrence)©]
Yol 715t mEARRL At A4 | olrd 52 ¢ =
270l diste] Fart A7, FarEE2, dE 24101 MRt o<l
Atole] oAt yi-go] EetE|of QUAE A2 Aoy FAY HPg=o] et
A AAlE WSl @A) O AR Hajt Zlof] AuA] gens edAlE
2 2 A= fHolEl & 4 glhal dasklth ey Al wee
2013. 4. 24. 270lA 9 Fad A4S L5 BrIsidiet, A AT BAR
7t A5 5 ARE oholE g gito] Al SR, T Hk Aol d
A2} RoAet o=l 7o) ofAuweto] High B|UE S AZfof| ofsto] AT,
A HlE Hoo] Ao 913}0% FAREO] Aol Hiet FE THAIRE Al RE

A

¢

OL2s51ed 1. 9] JAHpH

Hed | ygzt=

YRE BAESY As3zo] ek, FL, S 35 3 v
HEAE R AT MEA A 52 NS R & 9, HaA 4Rl

(The Professional Conduct Rules of the Bar)ol] &J5bd 9&]Q19] 9] Qlol= HFA+

410 50 Hvz:zw; Aol A}ﬂ@_ a% St 4 ek 22 o]

=
e ARE Ao ST AR TR A Wde] WAt SuR

144) Tofj}, HIAL HUGAE =9 FYEED], "HIA HUGAE =Y Y EES A&7,
2019, 23-249.



HAZ HAtet Q201 7 HILQXH0 23t 279 UHY: SAUAHR EAUS 42z 97

x

tlo

3

ok

3t ek 149

H72 | &

W7]o] gl Ausszol olste, HIAGIlo] 2 AIAE WPAANA 5
AL LAY, A5 ABE G Zo] aFHE A9Vt ok

et
2
e
ol
ok

= =
AT A5 vLo] HotolMs 2T ¢ it 283 HeAp) vjde ZRet
Zolgtd A= WMeRle] F9 glole MY & firth. Ly oo MaAt
Hlgo] opd Aoz FRdt A2 WAHAM AME 5 ok 7)o MIARE 7l
FUREe AHE 7B o7 Hdg BT AU 146) ojd FREL FH(official)Q]
Aoz EFE & AL WA ARSE & Qlrh4

H8H | A

AYdM = AREARL Rl RE7He] SAARL] Edo] AAEHAL QU o]
FEALS 299 452X (Swedish Procedural Code)°] ©|A4 451l = FA
ool digt ofjejoltt. AW MO S5 Mol o]E HEAES &
QARe] Sglo] AlFslel, AP ASY YA HEHCHS Teht STHBA
7} obd WS AHnon-advocate trial lawyers)ol A= EEQ] Q1A o] A|gtA 9l EH
e 9% 25E0E A MUY GRS Reo] delel Qe

rol

145) Lista M. Cannon, Comparative Approaches to the Attorney-Client Privilege in the US,
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221) ¥, STHSALY] REjet MY, R fiEet HAE, A=tieta Hybst 2003, 2519,
222) American Bar Association, Model Rules of Professional Conduct 1.6 (a) A lawyer shall not
reveal information relating to the representation of a client unless the client gives

informed consent, the disclosure is impliedly authorized in order to carry out the
representation or the disclosure is permitted by paragraph (b).

223) American Bar Association, Ethics 2020-Rule 1.0 Terminology (e) “Informed consent”
denotes the agreement by a person to a proposed course of conduct after the lawyer
has communicated adequate information and explanation about the material risks of and
reasonably available alternatives to the proposed course of conduct.
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228) American Bar Association, Model Rules of Professional Conduct 1.6 (b) A lawyer may
reveal information relating to the representation of a client to the extent the lawyer
reasonably believes necessary:
(1) to prevent reasonably certain death or substantial bodily harm;
(2) to reveal the client's intention to commit a crime and the information necessary to
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prevent the crime;

(3) to prevent the client from committing a fraud that is reasonably certain to result in
substantial injury to the financial interests or property of another and in furtherance
of which the client has used or is using the lawyer's services;

(4) to prevent, mitigate or rectify substantial injury to the financial interests or property
of another that is reasonably certain to result or has resulted from the client's
commission of a crime or fraud in furtherance of which the client has used the
lawyer's services:
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Abstract =

A Study on the Attorney—Client Privilege

Seo Jooyeon * Yoon Jonghaeng * Cheon Haram

It can be said that the discussion on whether privilege such as Attorney-Client
Privilege(ACP) or Legal Professional Privilege(LPP) under the common law can
be identified or recognized started in earnest in 2016. At that time, there was
a strong criticism from the legal community and the academia regarding search
and seizure on law firms for reasons of cases under investigation by the
prosecution but the prosecution has searched and seized the law firms to which
a lawyer belongs or lawyer's office which takes the case.

Under such circumstances, attorney-client privilege can be reviewed to protect
it institutionally from the perspective of defense right and social benefits. In other
words, there is nothing more important than the assistance of lawyers to protect
the legitimate rights or interests of a client. From the perspective of social
benefits, clients can consult with lawyers, get appropriate assistance from lawyers
and comply with laws and procedures in the society. Through the attorney-client
privilege, the right to get sufficient assistance from lawyers can be guaranteed.

The method and scope of this research can be divided into four categories
broadly.

First, this study looks at the institutions regarding confidentiality under the
current law to define the meaning and concept of the attorney-client privilege.
Applicable laws such as the Constitution, Criminal Procedure Act, Civil Procedure

Act, Attorney-At-Law Act, precedent cases, and internal rules of criminal justice
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agency and relevant organizations were reviewed and in particular, precedent
studies on the relationship between attorney and client, the meaning of
confidentiality or keeping confidentiality, applicable scope and limitation of the
obligation were analyzed focusing on the lawyer’'s duty of confidentiality already
defined by laws.

Second, the results of survey on the current state of infringement of
attorney-client privilege conducted by the Korean Bar Association is presented
to identify the current state of practices regarding attorney-client privilege.
In-depth analysis was conducted on the entity and method of infringement of
attorney-client privilege and the attorney’s response was divided into the need
for correct judgement by the court, raising awareness of the investigation agency,
legislative action, institutional improvement, strict response at the level of
association. In addition, data regarding policy discussions on the attorney-client
privilege held or participated by the Korean Bar Association, opinion on the
proposed bill to revise Attorney-At-Law Act partially to the 19, 20" and 21"
National assembly for the purpose of adopting attorney-client privilege, questions
and response of the association on the case of infringement of attorney-client
privilege were reviewed and we listened to the opinion of lawyers and experts
regarding the data and opinion sheet through consultations.

Third, this study reviewed laws and currents state of the attorney-client
privilege in many countries around the world to identify comparative implications
as the system is originated from the common law. In particular, the legislative
examples of the US, the EU, European Court of Human Rights, European Court
of Justice, the UK, Germany, France, Netherlands, Belgium, Sweden, Spain,
Canada and Japan were reviewed focusing on the requirements and effects of
the right to refuse testify and the privileges in the search and seizure procedure
and privilege in the digital evidence which are the issues in Korea are covered

in this study.
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Fourth, this study is intended to demonstrate the need for and legitimacy of
the adoption of attorney-client privilege in the current legal system and practices
and present more elaborate ways for legislation for smooth legislation process
and making the system take root stably. Whether the infringement of
attorney-client privilege is unconstitutional or illegal under the current legal
system and practices and the need for attorney-client privilege in not only
criminal procedures but also civil and administrative procedures were identified.
In addition, the proposed bill to partially revise Attorney-At-Law Act in the 19th,
20™ and 21 National Assembly was assessed and analyzed at the level of entity
involved in keeping confidentiality, target, applicable scope and exceptional
cases. Lastly, a bill is proposed to adopt attorney-client privilege which can

improve the current legal system and practices as a conclusion of this study.
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