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147) Zaumseil, Der Untersuchungsgrundsatz im Verwaltungsverfahren, VR, 2012, S. 325.
148) Siegmund/Marwinski, Allgemeine Grundsitze, Subjekte und Ablauf des Verwaltungsverfahrens,
in: Brandt/Sachs (Hrsg.), Handbuch Verwaltungsverfahren und Verwaltungsprozess, 2003,

S. 63.
149) Badura, Das Verwaltungsverfahren, in: Erichsen/Ehlers (Hrsg.), Allgemeines Verwaltungsrecht,
2002, S. 518.

150) Siegmund/Marwinski, a.a.0., S. 62; Engelhardt, in: Obermayer, Kommentar zum
Verwaltungsverfahrensgesetz, 1999, § 24 Rn. 10.

151) BGH, NJW 1989, 99; Ritgen, in: Knack/Henneke, Verwaltungsverfahrensgesetz: VwV{G, 9.
Aufl., 2010, § 24 Rn. 26.
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152) Siegmund/Marwinski, a.a.0., S. 66 ff.; Ritgen, a.a.0., § 24 Rn. 11.
153) Ritgen, a.a.0., § 24 Rn. 10; Siegmund/Marwinski, a.a.O., S. 70.
154) Siegmund/Marwinski, a.a.O., S. 70; Ritgen, a.a.0., § 24 Rn. 2.
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155) Engelhardt, a.a.0., § 24 Rn. 131 ff.; Ritgen, a.a.0., § 24 Rn. 17.
156) Eckhoff, Rechtsanwendungsgleichheit im Steuerrecht: Die Verantwortung des Gesetzgebers
fiir einen gleichmissigen Vollzug des Einkommensteuerrechts, Verlag Dr. Otto Schmidt,

1999, S. 511.
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157) Spiecker gen. Ddhmann, Die informationelle Inanspruchnahme des Biirgers im Verwaltungsverfahren:
Der Amtsermittlungsgrundsatz nach § 24 VwVfG, Preprints of the Max Planck Institute for
Research on Collective Goods, 2007, S.1.

158) Gesetzesentwurf der Bundesregierung/VwVfG, BT-Drucks. 7/910, S. S0(HA, FHHA:
A HEA A F ol B3 A, soblEhn HAERel=R, 2001, 8HolA AQ18)

159) Sohn, in: Hilbschmann/Hepp/Spitaler, Abgabenordnung — Finanzgerichtsordnung, 2009, §
90 AO Rn. 29.

160) Siegmund/Marwinski, a.a.O., S. 73.
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166) § 22 GastG.
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170) Wienberg, in: Hess/Weis/Wienberg, InsO, 2001, § 97 Rn. 16f.; App, in: Klaus Wimmer

(Hrsg.), Frankfurter Kommentar zum InsO, 2002, § 97 Rn. 11f.
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7HA I St} &Y A FHATABVerfG)T HABCH)] T w=w 27jH
F 249 YL HAFAEY 71EH A20R A3y L A7k 2AH £5(EL
7129 Az A 9 Az Ao 2 i Tk A A7 EF S92
°J11°ﬂ WRE AL =Yol 19734 HIESH ANA- 24 dejo] Tt TAHFHBI
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172) 8 36 12, 243 IV 1 StPO € § 55 OWiG =X

173) BGHSt 31, 308; NJW 1983, 2272; BGHSt 34, 46 9] T

174) BVerfGE 38, 105 ¥ 113; NJW 1975, 103; BGH, NJW 1992, 1463 & 1465.

175) BGBI II 1973, 1533.

176) Gesetz- und Verordnungsblatt firr das Land Brandenburg(GVBIl Brandenburg) I, 298.
177) 8 26 11 3 BDO, § 116 S. 2 BRAO.
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181) Stalinski, Aussagefreiheit und Gestindnisbonus, Dis. Diss. Diisseldorf 2000, S. 45ff.
182) BVerfGE 56, 37 (51); NJW 1981, 1431.
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183) BVerfGE 56, 37; NJW 1981, 1431, dazu Schéifer, Das Opfer steht in dritter Reihe Ein
Beitrag zur Frage der administrativen Viktimisation, in: Festschrift fiir Hanns Diinnebier zum
75. Geburtstag, 1982, S. 11 Dingeldey, Der Schutz der strafprozessualen Aussagefreiheit
durch Verwertungsverbote bei auBerstrafrechtlichen Aussage- und Mitwirkungspflichten,
NStZ 1984, 529; Streck, Der BeschluB des Bundesverfassungsgerichts zum strafrechtlichen
Verwertungsverbot bei Aussagen des Gemeinschuldners und seine Auswirkungen im
Steuerstrafrecht, StV 1981, 362.

184) Bittmann/Rudolph, Das Verwendungsverbot gemiB § 97 Abs. 1 Satz 3 InsO, wistra 2001, 81.

185) BGHSt 36, 328; NJW 1990, 1426; NStZ 1990, 186; OLG Diisseldorf, NStZ 1992, 349.
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190) o]t BAIE sidstr] I3k WRte & SAAEFAY BEeE Adtety = HEH &
302X Rogall, in: Systematischer Kommentar zur Strafprozessordnung: SK-StPO, 2001,
Vorb. § 133 Rn. 146.

191) LG Stuttgart, NZI 2001, 498; NStZ-RR 2001, 282; wistra 2000, 439; Gossel, Uber das
Verhiltnis von Beweisermittlungsverbot und Beweisverwertungsverbot unter besonderer
Beriicksichtigung der Amtsaufklirungsmaxime der §§ 160, 244 II StPO, NStZ 1998, 126.
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196) Schoreit, in: Karlsruher Kommentar-StPO, 1999, § 157 Rn. 1.
197) BGHSt 10, 8: NJW 1957, 230: BGHSt 38, 214 (228); NJW 1992, 1463; NStZ 1992, 294:
BGH, NStZ 1997, 398.
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199) EGMR, NJW 1985, 1273; dazu Lampe, in: Karlsruher Kommentar-OWiG, 2000, § 46 Rn. 7ff.

200) EGMR, OJZ 1998, 32.
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202) Passauer, in: MiinchKomm-InsO, 2002, § 97 Rn. 17.

203) Weyand, Zur ,Verwendung“ von Angaben des Schuldners fiir strafrechtliche Zwecke,
ZInsO 2001, 108 ¥ 109.
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204) Uhlenbruck, Auskunfts- und Mitwirkungspflichten des Schuldners und seiner organschaftlichen
Vertreter im Insolvenzverfahren, NZI 2002, 401 & 405.

205) LG Stuttgart, NZI 2001, 498; NStZ-RR 2001, 282; wistra 2000, 440.

206) Richter, Auskunfts- und Mitteilungspflichten nach 88 20, 97 I ff. InsO, wistra 2000, 440.
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207) Wittmann, Mitwirkungspflicht und Aufklarungspflicht in der AO, StuW 1987, 41ff.; Riister,
Der Steuerpflichtige im Grenzbereich zwischen Besteuerungsverfahren und Strafverfahren,
1989, S. 7.

208) Streck, Strafverfolgung und Strafverteidigung im Steuerstrafrecht: Grundfragen des
Steuerstrafrechts heute, Verlag Dr. Otto Schmidt, 1983, S. 217, 236.

209) Grupp, Mitwirkungspflichten im Verwaltungsverfahren, VerwArch 80, 1989, S. 44ff.; Teske,
Die Abgrenzung der Zustindigkeiten und der Beweisverfahren im Besteuerungsverfahren
und im Steuerstrafverfahren, Diss. Koln 1987, S. 43ff.

210) BVerfGE 19, 342, 348; 30, 292, 316.

211) ReiB, Besteuerungsverfahren und Strafverfahren, Habil. Bonn 1987, S. 20ff.

212) 919 1. Z=
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213) § 208 11 Nr. 1 ¥ 2 AO ZX.

214) Mosbauer, Steuerfahndung im Rechtsstaat, DStZ 1986, 341; ReiB, Zt5 67) S. 236;
215) Mosbauer, a.a.O., 341.

216) BT-Dr VI/1982, S. 125 zur Begr. der Neufassung des § 144 IV 2 AO von 1987.
217) 8 162 1 1 i.V. mit II 2 AO.

218) 8§ 379 1 Nr. 2 AO.

219) ReiB, a.a.O., S. 235ff.
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220) § 403 RAO 1919, § 438 RAO 1931 #=.

221) G ZE9 EUo] YES I2 AA5HH T3} 2t} § 393 Verhaltnis des Strafverfahrens
zum Besteuerungsverfahren (2) Soweit der Staatsanwaltschaft oder dem Gericht in einem
Strafverfahren aus den Steuerakten Tatsachen oder Beweismittel bekannt werden, die der
Steuerpflichtige der Finanzbehorde vor Einleitung des Strafverfahrens oder in Unkenntnis
der Einleitung des Strafverfahrens in Erfiilllung steuerrechtlicher Pflichten offenbart hat,
diirfen diese Kenntnisse gegen ihn nicht fiir die Verfolgung einer Tat verwendet werden,
die keine Steuerstraftat ist. Dies gilt nicht fiir Straftaten, an deren Verfolgung ein
zwingendes offentliches Interesse (§ 30 Abs. 4 Nr. 5) besteht.
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224) Stiirner, Strafrechtliche Selbstbelastung und verfahrensformige Wahrheitsermittlung, NJW
1981, 1761.

225) ReiB, a.a.0., S. 270.

226) 8§ 162 11 1 AO.

227) ReiB, a.a.0., S. 236.
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4 QJon}, A EAAE (Administrative Procedure Act)e] Aot Y= FAHZ

ARS] kS dubA o 2 48k IR (Subpoena), YA A (Inspection) R A&
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Brief, Minnesota House of Representatives Research Department, November 2006, p.2.
(https://www.house.leg.state.mn.us/hrd/pubs/adminsup. pd)(&FZHE: 2020.10.18.)

232) Minn. Stat. §270C.32, subd. 7.

233) Minn. Stat. §388.23, subd. 5.
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237) IRM section 5.1.5.2 (8) (revised as of August 31, 2010).

238) Mark K. Sellers, Esq., Introduction to the Internal Revenue Services's “Parallel” Investigations,
Insights, Autumn, 2013, pp.10~15.(http://www.willamette.com/insights_journal/13/autumn_
2013_2.pdDH(EFSHE: 2020.10.18.).
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230) G4 BelolA] R WA Feolt 1 el A5t B T Sofl 4 B
SR EATT oAl W Aot o8 F0] 13U a7 5 glov Fu
o 287 B AT ZANIS] G FE o] ZAE ARSPAL AN Aol
Zzto] ARG o] sl 20829 Hzofl Aty 1§48k AATHFrank v. Maryland, 359
U.S. 360 (1959)).

240) Frank v. Maryland, 359 U.S. 360 (1959).

241) 1d. at 366-73.

242) Camara v. Municipal Court, 387 U.S 523 (1967).
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243) 1d. at 538.
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t}. ol F 7HE &g &= et (1) 49 F-o] Ao {3t Aol ofd wofl= Azt
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1987)). 3HH, THE AJZ22 Camara Court?] WekE H|Hok= 740] Stk P RAL 42440]
HE AL AET E HsjHolgk= o] o' ZAA ZEE ARl Higt ARelH, &
Alol FF A ZFolA] AAohs AET FPH AL Q] =4o] B AHY & ot
= AL AASk= FAolgkal & 4 UtKScott E. Sundby, A Return to Fourth Amendment
Basics: Undoing the Mischief of Camara and Terry, 72 Minn. L. Rev. 383 (1988))
(https://scholarship.law.umn.edu/cgi/viewcontent. cgi?article=3311&context=mlr)(Z S
2020.10.18.).

245) Id. at 531.

246) See v. City of Seattle, 387 U.S. 541 (1967).
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< B} o] Hrleloth E3H APYES] B Sof thgt 7| (expectation of privacy)©l]
NEA FE31HTE G AP HeE 9o vhaE AU oju] RALS] giito]
A AMEE B5of tigt 7[tigzo] W2 et 0] Yzlo] AStE AL o€
= FHgFejojof grh= 3101‘1} g5-9] FHAZE S HhsHA o]0l A Y5t
= WollAe HE E ol ool AFdedn TE A=l A 9 Hito] gF
e 2e 901 glow, "RA] AKo] oot} AR 4= Slth= Aof| disiA] &40
2 FY3tta B Aot

o9} Zr2 =]9] H8-2 FRHAIACIU F7141Y] AFGAl gt 9% §le
ZAR 2AYEE Alote] AalR e AZEQIEh Colonnade WA AR YL
TR A1 JAE HES Ay}, FRAMES 35t AR W A=t

A

¢

247) Bve Brensike Primus, Disentangling Administrative Searches, 111 COLUM. L. REV. 254, 255-57
(2011)(https://repository.law.umich.edu/cgi/viewcontent.cgi?article=1407&context=articles)
(ZEHE: 2020.10.18.).
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#x0] Wgolole Tefstel A4 7120] o] thet HESlet A% 21 9n
o] UL YL BIZAES F8IE YU T 4 e Holthaw
27] Akgle] that G DA Ao B Biswell BANE HAL see?]

Al TSI 249 o] ARRtoA dYHH UL F7] AME FAISkE

o e AR FEEL 63-?4"]”% YA A4S A b=t
TA5IRITE.250) o]0 A Biswell®] Leto]HA] oo tisiis “EHAH R FA|E=
SAREZ |2 AAstal AR 7S HES o ofn A 715, )
el 715 % @2l 5ol 3500 AR PH2A] didol ks FS <45t
ACH AL B, weba] g ido] AA19] Arlo]l Higt ZetoHAIE 7|dshe e
Axgo] IXITal WsiQInh 250 o] & whdof| o5 ol o5 H#AIE WAL
QAF =S U= Abdoll diste] B HMEo] IRl FFRAE Selske
Foh= Aol Esi%lal, oli= Camara®t SeedllA S+

g A2 ALE AAsh= Aol
P BHRAPE 7Fs3E AH 9] RF2 FolQl7toll diet ARl 7ol =gl
AAl glo] ARRPE AARE X13std Y2 Barlow AHEOIA %= FAHRAY

>
A
=2
o

S Aol Al's= AUt o] AFlolA Aol H AR Ws-5(U.S. Department
of Labor)7} 537 9] oA 2 BAAE A7) el U]'?i?l‘ 71529 JAE

Aaf A AMA R AH(Occupational Safety and Health Administration, OSHA)°] 4=
Fole FF2AL IFoIM A FHRe AP 7Hs7H AR A o] FHZRAL
+ Colonnade®} Biswell AF|oA Aol H A= tr2A E4T F39 AHdARE
2 ko= sie Zlo] ofje} Aljiel ZrAe] B sl olsolAl: BE Ay
S dAFO= Sh= 20|tk Colonnade-Biswell Y2o] -8 5= QX TtolHA|

248) Colonnade Catering Corp. v. United States, 397 U.S. 72 (1970).
249) United States v. Biswell, 406 U.S. 311 (1972).

250) 1d. at 316.

251) 1d.
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PR Aoyt AP AU §F FUEAN5) AFEY S 2B

%26 S| 9t
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=
v. Burger BHaL & 5= QIR0 2REAk HARGo| tiek 9 el RS S8

252) Marshall v. Barlow's Inc. 436 U.S. 307 (1978).

253) Donovan v. Dewey, 452 U.S. 594 (1981).

254) Peterman v. Coleman, 764 F.2d 1416 (11th Cir. 1985).

255) Cash Inn of Dade, v. Metropolitan Dade City, 938 F.2d 1239 (11th Cir. 1991).
256) U.S. v. Maldonado, 356 F.3d 130 (1st Circuit.2004)
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of wEst 7A4] Thioli Alie] metoluiAle] thet 7Ich 42 Ysfelofof Ttk
7129] 7] (93 gl ZAR %0] Zag o]l F]ofsie Aolook kL
Q)1 golole As] 9Is) Bast Zojolo} sin, 9 g 24 Bk
HES e AT e OE BEXAE AFor ks RAL FsieT 2

PG BHEAL) Aol T3] Aol Y, 911 HE ol HS
ZskEIolet. 2 AReIAE HlE 1 Ago] el o) AR stefeke
B 2 A Ak ﬁ&réo} S0 Tt HHko W

OAE JEe 449 A8 risinz ARE diet 7|H9] dokE e

257) New York v. Burger, 482 U.S. 691 (1987).

258) 1d. at 702-03.

259) AL AT T ke mEEAe) dlzk 2l Wil 24 AlnE s, &
A9 WolE AL, ZAR] AFAL A 5O ZAE 5 % ATHWilliam F.
Funk/Sidney A. Shapiro/Russell L. Weaver, Administrative Procedure and Practice, Problems
and Cases, 5th Edicion, 2014, p.651).

260) Kentucky v. King, 563 U.S. 452 (2011)

261) Reily v. California,573 US 373 (2014); 288 - ARIA, FUF4 Y] FHRAL T HA /i
Wb AT, A9, 2016, 729 FE

262) Weeks v. United States, 232 U.S. 383 (1914).



166

Ao oI WHBI oI Edet ABS It Ya HEHOR felsha
GARFI} obd 83 o] SPHSIBANAARE 83 B AR
The ol SHSHEANAALS HAIStL 260 A BRI BAeke 29

S AR G4 ujA K] HEEA] eherhn BAIskc

4) H|3Xt =H|
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ol-§sl= 1ol Tt NP ER] A EA3ITE. o] 9= ER1Y oAlof st
A719] ARNFEI AMARE Bl B8718] AE=e Zoltt olnf A FH XA
£ B5to] 710l At R =2 54 P4 AriAdoll diste] ZiQlo] &
F A9 EAZE ==tk o] A2 WA United v. Miller AFACIA 5245}
o Aof|A FAISHA] Bl 1A 0] SPAHYEE AEclehe 4TS SRS
SEo] 480 = 7|15ES AESH, did 12o] A=y A4k Rk
olF& 7159 AAE [7Iith AFHH UL HIE RS AT wf FEI} ARt
H EHo =Rt ARGEN FEFFANE o]t T2 AFE AR gk Aol
714 stoll ARNPEFA7E A4 HRE AlFecty stejeis, ARy Aldz
= AERRIA B = ol AWALE B3l F71 AgE= AHO Y5E FAIHA
=il ArgshH A4z SHbARGo] ofy=tal TA|SHRITE267) o]ojAf TITH A
Miller - ©]% Smith v. Maryland AFAoIA T ThE FAH Q1 T¥olF-E AA5HA
o 2 ARMoA = TAIHSH B 9] A|Zo] A= l=d
35 A o o] SAIZAe] AHAS] WA RS Hllth= 2 14lskar U7 o
AP E7E Hod Aolah= AMEZol gk 7I(expectation of privacy)7t STl
Hokrh268) ole} k2 w| ] Qo= Qlsf ZQlo] A3AeA AlFTt HEIT
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263) Pennsylvania Board of Probation and Parole v. Scott, 524 U.S. 357 (1998).
264) United States v. Calandra, 414 U.S. 338 (1974).

265) United States v. Janis, 428 U.S. 433 (1976).

266) INS v. Lopez Mendoza, 468 U.S. 1032 (1984).

267) United v. Miller, 425 U.S. 435 (1976).

268) Smith v. Maryland, 442 U.S. 735 (1979).



HAE FQ27t0| #H7|TO| HAZAY Sg 24

— = o

T
fr
pay
flo

A9 E7Fs v =T 2= ARIATE FHEAE B9t R Algol
A718kaL a4 AR tigt o E Fgsfof shetl, AFdAIZE UG ESF
FAE vHHsHA| gk ZRIAel digt 7IHE 3171 ok AHollA

f

(o]
o)
i

Z 24 O
i
)
%
3

jas

Ty A ] AN FE ofof TRt =R =2]9] 71sAdo] HAIE
Qlt}. United States v. Jones AFA°IA Sotomayor Tl TR E Aol A3R S
Sl 7iR1e) RS Fg7|o] Yol Aol tiet ZAE 2 Bsfof gl
FAIAL Qlek &, o7 ]e] WHORE QI L/3ZolA ABE A4l gt Ak
ot 49 B, dlE S, TAISF ZAHIAIA Y] U1, HHESH WAIIE 7|E, ofH|

o

¢

A F4 5 AAA AT el ole B Hug Fglo] FYIel
15t Fof sto] Quklo] §1% A A S-S AN E
sofoluAle 4RETIOEA HEHALS AFHE AS B30l APEIY

Aldzol ofRtel H5d 4> Arhal Fetlth &, A3AIAl B3 AR ARYE]
gt Z1dhi7h QAW vl Rokar scksto] JAQls FPRAPE AWsits Ao
A =i, HeP1&] AlthE wot AR diste] Algshs HE7} BEol
glolA AbEgo] thgt 717} QIAFEA] Q=thal sk o] Bl A EekA]of i)
=27t 2 asial stgiH.270)

FHZAL Aol A ABARE B3 FE dgoll tigt =9 T A olA
A&2 Zo)3, o]F Ff B Yo] A&EA R theolA & AeR Holth THy
ool Tzt 2] URHF S5 Hol1 Y= ACE ASshd P =27t Y H

7\ A= A717E9] AlZto] AQE AoR HY Aog oAfsial k27

il

269) ol¢t T2 EAHLRE <l 0}01 E B2 A ERE vjEE T e, ¥ 2 Ak
SH| AR A AoA THAS W ZEH HEE AAHIL 1= “the Lochner of search and
seizure law’9} ZA3sH /\2-4 g2 7|1 Yoty stth Orin Kerr, the Case for the
Third-Party Doctrine, 107 Mich, L. Rev. 561 (2009) #Z(https://repository.law.umich.edu/
cgi/viewcontent. cgi?article=1348&context=mlr)(Z]ESHE: 2020.10.18).

270) United States v. Jones, 565 U.S. 400 (2012).

271) G.S. Hans, Curing Administrative Search Decay, 24 B.U.J.SCI. & TECH. L. 12, (2018)
(https://www.bu.edu/jostl/files/2018/03/1-Hans-Online-version. pdf)(FZH&:
2020.10.18); Eve Brensike Primis, Disentangling Administrative Searches, 111 Colum. L.
Rev. 254, (2011)(https://repository.law.umich.edu/cgi/viewcontent.cgi?article=1407&context
=articles)(FZHE: 2020.10.18); Christopher Slobogin, Govenmental Dragnets, 73 L. &
Contemp. Probs. 107 (2010)(https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1578
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arslIlo] it =Ax)k Blo] Qlk WA, Tyler AFAAE SR F- o] §}1H94
ARAE 27| floiA FHRALY] Y AT A 7hssHAT W ks
ol Fa R FA9 $HE Aol AATE A FAR AL S A J‘l-—rLﬂ%
AATE G2t o]-f{Probable Cause) HARE X3 A GA 0] QlofoF JHThal 1A
5199Tt.272) T3L Clifford AFAAE SU3E 7122 AA|5tAT) SHRANz 0] B}
9] Y 2ALSHA F A[tollA H3le] THHE SASS Waskal A4S Alsterql
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= RAE sl8the W& WEl Aot RARRo] 2ANE AL
FEFOA PP o2 875k AR AAIE 879t TERARNE MRS
THIBHA] ZAG7] whzol AAIE < §lttal "eblov RARREC] S KoYt
of 5= 2] AREARR} H5 5 S WS olE AR HRARIE AIZESHA
i ojF FEFHEHR 7|4

A2 FF7T AR PHRAPE Hsie] 2A] B3 fieh Al
A el tiek S5 Yedhke A5 1L S7 Sl AHal TAlskIt:
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=
i
el

[o

&context=lcp)(FHZHE: 2020.10.18).
272) Michigan v. Tyler, 436 U.S. 499 (1978).
273) Michigan v. Clifford, 464 U.S. 287 (1984)
274) New York v. Burger, 482 U.S. 691(1987).
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2 QRS F AR o AAErt glohal PohH 11 o] AARE A Y RA
o] 525 g/dslr] I3t o] o1 MFAAE AFH FTAE Y4t gt 4
ojm, wpzbA HESAlA Q== AATE 71E0] Fgo] T ALl ARt
Ae 9gle] S sl dizell folzhs Aolt.279)

ERE AGH Y] =2l FPFATE B4 F2o] L PR 40]
EXG/o] ofHkAIsH= Zlol7|vt shH £ 42 Boto] ARl A At
TEEA] G g 11 $40] Fojgks oujo]a, o] FHRAR] HH o] FAPY
2] BA7} v 2 FHETh= HolA] i sttt $735t3iet270) Bl S
AAIZE Brennan TS =71 ‘S0 QlojA g xAte] BT} PApHA H29
W5/ oln] 7]& WA= 11 EAFo] QAR
v. LaSalle National Bank278 Abloflxl= 57 W7ol fiuto] a4} 4749l SHT}
FAPHA SHE A0 7H AL ek A& HEo] olglth & ARdolA =AIAIRS)
S 890] YAl (Internal Revenue Code) $1HF] ARES FAFSHHA HAIALY]
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£ Anslglch ATELS o] ARl ste] A HATELS WA B2 WA
K3k QAP Ao] S0 ERJsk Atk Beslelt 2, ofojd B 7)g;
4 AASRATE W4 S FAHS Ao Zow ofojd & 9k Aol

oF SFUAS TATY ZTH F/INrks AR RS 7120E Aot WS

275) Donna Mussio, Drawing the Line Between Administrative and Criminal Searches; Defining
the “Objective of the Search” in Environmental Inspections, 18 B.C. Envtl. Aff. L. Rev.
185(1990) FZ(https://lawdigitalcommons. be.edu/cgi/viewcontent.cgi?article=1500&context=ealr)
(FZYE: 2020.10.18).

276) Burger, 482 U.S. at 728 (Brennan, J., dissenting).

277) United States v. Acklen, 690 F.2d 70 (6th Cir. 1982) ZF=.

278) United States v. LaSalle National Bank, 437 U.S. 298 (1978).

279) QUYL o] BAS B of fARETERAY] FHA F7e B9 847} ofyn, 4%t
of itist= BARRE 7189 A W] fas P HHo] gl ASdHok gt

o}l WAISFEEHUnited States v. LaSalle National Bank, 437 U.S. 298 (1979)).
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1) HAZAL XA et

HPZA] 2710 HEFARR FHYRAL Alo]o]l g E weto] AH{-FA olFolF
ot & 709 At FAE 0] APty i m2ARRLe] dHE HEE Hdlehs
AL ofdgh= szt g Eo] Atk ey HPRAR] oA YEht=
o480l BA = Qlsle] A& o2 vul WA o] BshHA W7} £ E|o]
a1, AR B7g718e] AR A AAdsH EQit HARAPE 3EE 2710
YR 33 AAbhe Ao A Y HARAF A= AHS PRt
SHA] Q=i S AR Y282 19124 ANHAL shte] padele] dist
of PR HELAPE sk A= 1 AARE FHS ke gty
THAJSFSAAL,283) O] % US. v. Kordel AFIOIA] HIZ|5ALR}F P 2A} Hej=] o] 4=
=jojof Firhd WP a8/do] AR 11 Bgo] ufe- HiEAYA B Zloj2t
3 FAotEA PR FRES Aw A RN d5E SAE
AUARGS eubelA] AU APHERS] S04 A AR 7|z HIAA] Fohe=
HE7} ofUH FAR oA SAR AANE 5 S-S AFotainh e HARA
71EAR1 AHFE T & ARIAE HAL FAASE FUT B0 S90%h
FAZAPE ofH, AL BFoA AaEdao] HarRloA AR At whet

FF YRR WA THsAo] Uee TASIYTHE AU stk 5

o

280) United States v. Nechey, 827 F.2d 1161 (7th Cir. 1987); United States v. Gel Spice, 773
F.2d 427 (2d Cir. 1985); United States v. Acklen, 690 F.2d 70 (6th cir. 1982) S XX,

281) Christian Babich, Parallel Proceedings: The Government's Double-team Approach and the
Degradation of Constitutional Protections, Lewis & Clark Law Review; Fall 2007, Vol. 11
Issue 3, p.753-780(https://law.lclark.edu/live/files/9562-1cb1 13art6babichpd)(EFE*HE 2020.10.18.).

282) SEC v. Dresser, 628 F.2d 1368 (D.C. Cir. 1980).

283) Standard Sanitary Mfg. Co. v. United States, 226 U.S. 20, 52 (1912)

284) United States v. Kordel, 397 U.S. 1, 11 (1970)
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SUANALSISEC)} HFH7T S AZA ] thet ZALE sh= oA F2ARL
© SEAZHYY PR MFRIE HYRARE okl Utk AMdS IR 29t
A SHAHAILT]S] AR FESHGAE o] oA HFARES] HEQLe FHAH
A310] ZAROA FARKFO] X ofio] thsto] LA|A 02 Fostgitt £l
el BHsH] = Zlo] 713e] Aol 25449l TS SHA] QIgiTh.280 HFE
= A APstks 2717 ofn] 7|AaE dFol £ ths AS TokA| o2
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285) U.S v. Robson, 477 F.2d 13 (9th Cir. 1973)
286) U.S. v. Stringer, 521 F.3d 1189 (9th Cir. 2008).
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AL o S, TR} 7140 7R S Fa ek WAl AL
7Rl dhel TAsior & QR gk WASGIEE E Al AuRE @)
ZUANNALI] BYRAPF BHAL HRO] YE FYT BHOR P 2L
oI} WAL AR 2730 ofn] FYRALE ARHAT, () FUANIY

3J] ZATYoIA] 2AS] o] WA thet +AE WAIR B FRARtT
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AAskaL Qict.287)

) A=3 71%

A Atot Al ESARRS] E4=2 2(Special Agents)°] HE|FALE 5t
A olE #7131 Bt A7) FHRAE Pgste] WFSARe] BAE Lipshiz] 573
ATt 7182 Yol ek 11”19 QIxe 59 §lo] FHLARt FEE Y5
StaL FAIRR] et 71504 et JRE 253 2 Wi BARANE
ol-gstAY 7gkE)ste] A4gt ATt thE]lel AR A
fJeksl= ZlolH, =719 AWA g A flsto] o9t 2 Hsfol o5
0] A Ame Zo] WY HEeha 461,289

Rand AFOIA T 2ARRE AAY] $7HE RAHSHA 24k617] fJoto] ALY
FAA ] Bt FUPAE FH oI olof gt MHAAGTF Byt ZARE B

Aot F7ERA] Botol= ArkH oz FUA Y S(Securities and Exchange
Committee, SEQ)7} AT} TERAE 71202 Sgfah=d], o] Abdol= Aok
AT YR oAS A 9lo] 4]E2]F=H(Food and Drug Administration)©]
Zolsto] HPZAP oFolFch A WA AL FAREATL 2 AMAETe HE

287) 1d.
288) United States v. Lipshitz, 132 F. Supp. 519 (E.D.N.Y. 1955)
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W A5EE EFSIHTL TAISITE. A5z ko] dfsto] A S ofu] FHRAL
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of fFFEdshal Yie FaRity A RHARSA E3AE Adcte we
SO Roet AAE E Aokl BAISH.289)

l_.
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(2) SZAAY] 291 52 FA o]&

Katzenbach AFOIA T 2AR= A1 Aol FHYRARE sl o
AN YA A BAT NS T AR U YA AL Yeeieol
ofl 1l ZAZE HILALE +=H5l= ES2 U (Special Agent)°| A= A& F45)
W $AY SATEE BT AMTAIE FAZCE HAuHH, AR o)A
RS AAL0] B8 ol A7SHOL o Tt M) A1 ¥
SRRl Bk SO YSHRED] A Y450
AL oStk TEAPG A B4aglo] 24 Atk
B2 Bl Qo QSIS e A9 Ao

2| ST e ZARYOIA AHAlo] Hhsta A4 gk K]
8 % Aol o) BT, T2t SR e Wt g
Qo] T2 AES NFHAT, AE} G2 DA U AR L SES
YBT AIEIAHUL 2 All] chafA] HFlo] o %At ke
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291) United States v. Tweel, 550 F.2d 297 (5th Cir. 1977)
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292) United States v. Guerrina, 112 F. Supp. 126 (E.D. Pa. 1953)
293) U.S. Const. Amend V.
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299) Wilson v. United States, 221 U.S. 361(1911)
300) SPEE, “ml=olAQ] BA7IHe AJIPE = T WA, G7HRA 20098 105(2009), 52,
301) Garrity v. New Jersey, 385 U.S. 493 (1967)
302) Lefkowitz v. Turley, 414 U.S. 70, 77 (1973)
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303) Fisher v. United States, 425 U.S. 391 (1976)
304) Shapiro v, United States, 335 U.S. 1. (1948)
305) United States v, Kahriger, 345 U.S. 22. (1953); Lewis v. United States, 348 U.S. 419. (1955)
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307) United States v. Doe, 465 U.S. 605 (1984)
308) 5 U.S.C § 555(b)
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Abstract =

Criminal Investigation of Administrative Agencies: Analysis of the
Current Status and Improvement Measures

Lee, Cheonhyun * Lee, Kwoncheol - Lee, Jungmin - Lee, Joohee

1. administrative investigation against “violation of the law”

There is a dual regulatory system mostly against violations of the laws
in Korean administrative laws. In other words, not only administrative measures
or sanctions (permission cancellation, business suspension, improvement
orders, administrative money penalty, administrative fine for negligence
etc.) but also criminal penalties (imprisonment or fines) are imposed on
violations of the law. The exercise of administrative investigation right
by administrative agencies against ‘violation of the law” includes implicit
and explicit connectivity to criminal procedure inevitably in addition to
administrative measures and sanctions. Therefore, under our actual legal
system, which has a dual sanction system for violations of the law, the
exercise of administrative investigation rights against “law violations” - as
extremely arbitrary exercise of administrative power - will be hard to justify.

In short, administrative investigations against violations of the law should
be minimized as a potential investigation activity that could violate seriously
the basic rights of persons under investigation and could lead them to
criminal punishment in the future.

Investigation activity, that is criminal investigation activity, is an area

that investigative agencies (general investigative police and special investigative
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police) should be in charge of. Examples of relevant legislation include
the " ACT ON THE MANAGEMENT AND PROMOTION OF REAL ESTATE
DEVELOPMENT BUSINESS; (Article 21) and the "FRAMEWORK ACT ON
EMPLOYMENT POLICY (Article 38). However, there will be no room for
controversy in the cases of a simple administrative investigation that the
administrative investigation against the violation of the law is not linked
to the criminal procedure.

Inevitably, due to the necessity of administrative purposes such as
accusation or investigation request to the investigative agency, even if the
administrative investigation against violation of the law is admitted, the
administrative agency must only check the formal factual relationship as
to whether it is a violation of the law. Also, administrative investigation
method should be limited to the minimum degree of investigation activity
by request for data submission to related public institutions.

On the other hand, another point to consider in legislation for administrative
investigations on violations of the law is that administrative public officials
are granted “special judicial police rights” in many areas. They should be
able to investigate against violations of the law through criminal investigation

procedures.

2. System improvement in each individual law

(1) Provisions for the exercise of the right to investigate “when it is deemed
necessary for the enforcement of this Act” should be avoided. Also, it is necessary
to specify the scope of the exercise of the right to investigate. This is because
the scope of the right to investigateis an extremely abstract and arbitrary
conceptual element that can give excessively excessive investigation power to
the administrative officials concerned - including investigations to impose

criminal penalties. An example of the revision (2019) of the "WASTE MANAGEMENT
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ACT, can be used as a reference.

(2) Individual administrative laws specifically stipulate the method of administrative
investigation. However, there are cases in which there are no regulations on the
specific method of administrative investigation or the regulations are unsystematic
(for example, Article 66 of the "CHILD WELFARE ACT,). In the case of stipulating
the right of administrative investigation, it is necessary to stipulate the investigation
method in a specific and systematic manner.

On the other hand, in order to protect the basic rights of persons under
investigation, as a method for exercising the right to investigate, the “order to
submit related goods and documents’, which is a method that is relatively less
infringing on the basic rights of persons under investigation, should be prescribed
primarily. And, it is necessary to seek a plan to stipulate “field investigation”
secondarily only in cases where it is difficult to achieve the intended purpose
by “order to submit related goods and documents’(refusal of the primary
investigation method, etc.).

(3) “Reports” and ‘Investigations” are only different as administrative investigation
methods, and although they are essentially the same type of investigation, there
are cases where they are classified separately (EMPLOYMENT INSURANCE ACT|
etc.). Since both are substantially the same, it is necessary to stipulate the
“reports” and “investigation” regulations in an integrated manner. This is because
the basic principles related to administrative investigations (prior notice, notice
of investigation results, etc.) are legislated or interpreted (or can be interpreted)
as not applicable in the case of ‘“reports’.

(4) Most laws stipulate that “administrative fine for negligence” be imposed
as sanctions against acts such as interfering with the exercise of administrative
investigation rights. However, there are cases where severe criminal penalties
are stipulated as sanctions. Considering the nature and purpose of the administrative

investigation, the violation of the obligation to cooperate in an administrative
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investigation corresponds to a failure to comply with the obligation to report
or to submit data, and the imposition of excessive criminal penalties is difficult

to recognize. Therefore - if there is no specific reason - it would be reasonable

to convert criminal sanctions for acts such as obstruction of administrative
investigations into administrative fine for negligence.
(5) In the case of an administrative investigation related to the investigation
of violations of the law, there is a high possibility that the statement in the
administrative investigation process will be used in criminal procedure, and there
is a high possibility that it violates the ‘right to refuse to make a statement’
("CONSTITUTIONAL LAW, Article 12 (2)). Therefore, the “right to question”
related to the administrative investigation of violations of the law needs to be
deleted or extremely limited. Even if it is admitted restrictively, it is advisable
not to prescribe sanctions against the exercise of the right to remain silent. In
addition, even if there are sanctions regulations, it is necessary to stipulate them

in a clear form so that they are not subject to sanctions if there are “justifiable

reasons’.
is limited to the “field investigation”. In relation to administrative investigations,

(6) There is no reason to believe that the “obligation to present a certificate”

if there is a procedure for face-to-face with persons under investigation, it is

necessary to stipulate certificate to be presented. In addition, if there is no
provision of the “obligation to present a certificate”, supplementation is necessary.
In addition, the “obligation to present documents” stating the purpose of

investigation - to ensure procedural guarantees - needs to be stipulated in all laws.

In addition, rather than partially stipulating the contents stipulated in the

"FRAMEWORK ACT ON ADMINISTRATIVE INVESTIGATIONS; in each individual law,
or setting a rule that retreats from the "FRAMEWORK ACT ON ADMINISTRATIVE
-+ subject to

INVESTIGATIONS,, it is reasonable to take the following method: *
the provisions of the "TFRAMEWORK ACT ON ADMINISTRATIVE INVESTIGATION
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S, except for the matters prescribed in this Act regarding questions or
investigations related to the contents, procedures, and methods.”

(7) The ‘right to the assistance of a lawyer” needs to be defined in all areas
of administrative investigation. In particular, administrative investigations of
special administrative agencies - as stipulated by individual laws - can be said
to be an area in which the authority equivalent to criminal investigations is
exercised. Accordingly, there is a very high concern for infringement of the basic
rights of the people. This is because it is necessary to sufficiently guarantee the
right of the persons under investigation.

Under the current legal system that stipulates imposing sanctions on acts such
as refusal of administrative investigations, it is not reasonable to not recognize
the ‘right to receive assistance from lawyers’. In addition, in terms of protection
of the rights of the persons under investigations, the ‘right to receive assistance
from lawyers’ stipulated in the “public notice” needs to be adjusted upward to
the “law’. And it is necessary to expand the scope of the rights, which is limitedly
recognized, to all inspection and investigation processes.

(8) Procedural guarantees for administrative investigations are very weak
compared to compulsory investigations in criminal proceedings (seizure and
search), so it cannot be admitted to allow infringement to the same extent as
compulsory investigations (criminal investigations) against acts that hinder
investigation rights. Therefore, the exercise of force for refusal of administrative

investigation by the other party should be strictly prohibited.

3. Improvement of administrative investigation by special
administrative agencies

(1) Despite the fact that investigations of violations by the Financial Services
Commission or Fair Trade Commission etc. have a quasi-judicial nature that leads

to criminal prosecution through administrative investigations, strict procedural
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to criminal procedures have not been established. Provisions

regulations similar
for guaranteeing procedural rights for the examinee need to be stipulated in not

the “public notice” but the “law’.

(2) In relation to the performance of the labor inspector’s duties (exercise the
right to investigate) pursuant to Article 101 of the MLabor Standards Acty, no
special provisions have been made on the procedural guarantee of the persons

under investigations. There is a need to prepare detailed regulations on the law.

With regard to the provisions of the labor inspector’s duties-related individual
laws, it is necessary to further specify the requirements for invoking his right

to investigate, and special provisions regarding the procedural guarantee of the
persons under investigations must also be prepared. In addition, sanctions against

“rejection of statements” or ‘false statements” need to be reviewed.

(3) The Financial Services Commission’s investigation of unfair trade is a highly
likely activity that can lead to criminal proceedings as a result. Therefore,
especially in this area, investigations should be proceed not administrative
investigations but criminal investigations. Even if it is conducted as an administrative

procedure, provisions for guaranteeing the procedure equivalent to that of the

criminal investigation activity must be prepared. In addition, deficiencies in the

provisions of procedural guarantees in individual laws related to the duties of

the Financial Services Commission should be improved.
(4) Although it is not an administrative agency, the Election Commission’s

regulations related to the investigation of election crimes ("PUBLIC OFFICIAL

ELECTION ACT,) may serve as a reference for improving the investigation activities

of special administrative agencies such as the Fair Trade Commission.
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